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The best antidote for anarchism is to implant in the minds of 
all the belief that at the great bar of the law all are equally 
favored and that poverty in America does not stand in the way of 
complete justice and of equal opportunity. 

—Andrew A. Bruce. 


Removal of Judicature Society’s Office 


Readers of the Journal are requested to note the recent change of address 
for the Society’s principal office, which was moved early in June to the Law 
School building of the University of Michigan at Ann Arbor. The new loca- 
tion, tendered by the Board of Regents, affords special advantages, including 
opportunity for co-operation with the Law School’s Legal Research Institute. 
For a number of years office space was provided, and during the past four years 
financial aid was given, by Northwestern University. Throughout its entire 
history the Society has benefited notably through the sympathetic interest and 
counsel of Col. John H. Wigmore, now Dean Emeritus. 


A Letter From President Baker 


1 have just noted my reelection for another year as president of the Ameri- 
can Judicature Society—an opportunity for usefulness which I deeply appreciate. 

The world is astir about the matters to which our Society has devoted it- 
self. Commissions, institutes, judicial councils and individual experts are direct- 
ing themselves to researches in the interest of a more efficient administration 
of justice. Our Society is a clearing house for these various studies and our 
Journal the only publication which affords a constant means of publicity and 
interchange of opinion and information. There is thus a great opportunity and 
on us a great responsibility. 

In the field of the criminal law there is no answer to organized crime ex- 
cept organized law and in both the criminal and civil fields the dominance of law 
over disorder and discontent are necessarily dependent upon the speed, simplicity 
and certainty with which legal remedies are available. There can, therefore, 
be no more important subject than that to which our Society devotes its time 
and if we can aid the great and eager sentiment which now exists on that sub- 
ject to coherent and effective expression, we will be doing a service of the highest 
possible importance. 
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It is not enough, however, to have this feeling controlling and guiding the 
officers of our Society. Our members too must feel both the importance of the 
Society’s mission and the importance of the support which they as members 
can give to the Society. The weight of their names and influence in the pro- 
fession and their leadership of public opinion are all assets of value. 

The Journal of the Society is a constant inspiration to me personally, and 
thoughtful opinion in the country turns more and more to its pages for informa- 


tion and guidance. 


—Newton D. Baker. 


Group Advertising for Bar 


It was not more than three years ago that 
the overcrowding of the legal profession be- 
came the subject of addresses and published 
articles. While there had been some grum- 
bling before that as to encroachments upon 
the lawyer’s prerogatives the present wide- 
spread interest in the subject is hardly three 
years old. 


There appears to be a tendency to ascribe 
this rapidly developed interest to hard times. 
We think that while hard times may have in- 
creased this interest to a slight degree, its 
real source lies in the professional conscious- 
ness which bar leaders and associations have 
long endeavored to stimulate. A fact which 
supports our theory is that the most active 
interest in these subjects is found in states 
and cities where bar integration has been 
most marked. 


When lawyers become professionally con- 
scious they immediately take into considera- 
tion two things which, while different in 
source, are intimately related. One is their 
economic position, the other, their obliga- 
tions to society and the state. 


It is fair to assume that for a hundred 
years there has been an excess of lawyers— 
not of able, public minded, responsible law- 
yers—but, of lawyers. And for several dec- 
ades, at least, inroads upon their field have 
been gaining in volume and boldness. For 
several decades the bar has been disintegrat- 
ing, many of its ablest members becoming 
attached to private and corporate business 
so intimately as to be virtually lost to their 
profession, if not actually in the position of 
contributing to the forces which disrupt and 
weaken it. 


It is not unnatural that among remedies 
proposed in this period of bar renascence is 
group advertising. The best analogy lies in 
the advertising which the medical profession 
has done to inform the public as to ways of 
health. It has been suggested in several 
states, and by bar association officers of high 
standing, that the times call for advertise- 


ments to be paid for by associations, which 
will inform the public of the advantages of 
taking advice from lawyers and the danger 
of trying to get along without legal advire. 
Such advertising would alsa explain what 
the public is little cognizant of concerning 
the reason for having an arm of government 
known as the bar. 


This question of group advertising calls 
for the most earnest study. We can see that 
it might have one very good effect, which 
is this: it would tend to place the profession 
on the exalted basis where it rightly should 
stand, for this assumption of social values 
would put all self-respecting lawyers on their 
mettle. There’s no good in advertising un- 
less one has a worthy product to sell. Na- 
tional advertising, so called, has resulted in 
standardized quality, so that the buyer orders 
with confidence. 


But much can be said against the proposal. 
To begin with it smacks very strongly of the 
ingenuity of the advertising agent. The en- 
terprise of these organizers of advertising 
has resulted in incalculable waste of capital. 
The vanity of producers and dealers in part 
explains this. There is no need to cite ex- 
amples of waste. 


Now in Transitional Period 


Perhaps one of the most fundamental con- 
siderations is this; that when we shall have 
arrived at the status when every lawyer's 
shingle is a. certificate of absolute honesty, 
adequate learning and fair ability — which 
status must be our reasonable goal—then there 
will be no need for spending money directly 
to create a favorable impression in the public 
mind. And long before that status is reached 
the problem of encroachmehts will have been 
solved. There may yet remain the matter 
of overcrowding in the profession, for this 
may be inevitable in a calling which will in 
time confer social prestige, but advertising 
to the public cannot be employed to cope 
with overcrowding. 
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Discussion of the proposal for group ad- 
vertising will doubtless be thorough, and it 
should be factual. It is not something to be 
settled logically by reference only to canon- 
ical texts. And yet it is well to revert back 
to the traditions of the bar and its canons, 
and the history and practices of bars in other 
countries. In this connection we have the 
formal opinion of the Legal Ethics Committee 
of the Los Angeles Bar Association, one of 
the most important city associations in the 
country. The Association’s Bulletin (Vol. 
VI, No. 7, Mar. 19, 1931) contained the fol- 
lowing query submitted to the committee by 
a member: 


“We are advised, and, I believe, properly 
on the whole, that it is better if our canons 
of ethics prohibit personal advertising. Would 
there be any objection to dignified advertising 
coming from the bar itself? Suppose we were 
to submit an interesting, brief and readable 
pamphlet, the printing of which the bar would 
finance, to be distributed by lawyers to their 
clients through mail and other channels, call- 
ing attention to the real purpose of the bar 
in this endeavor and at the same time pointing 
out the superior advantage to a member of 
the public of “consulting your lawyer first,” 
or some similar program. We would suggest 
the impossibility of eliminating advocates un- 
der any system of government. We could 
suggest the desirability of maintaining an in- 
dependent body of men and women free from 
financial or other entanglements, ready to 
serve individual members of the public in con- 
fidential matters where it would probably be 
unsafe or inadvisable to rely upon corporate 
responsibility. We could point out that 
money and financial strength is not in itself 
a substitute for skilled personal and partisan 
endeavor on behalf of one in need of service.” 


Opinion by Bar Committee 
And to this question the committee replied: 


“It is the opinion of the committee that 
to follow the suggestions contained in the 
above quotation would be unwise and not in 
consonance with the traditions of the Bar of 
California; and, in fact, that such form of 
advertising would be in direct contravention 
of the very canons of ethics promulgated for 
the guidance of the profession in its conduct. 
We believe that these canons apply to any 
collective number of the members of the bar 
with the same force as to an individual mem- 
ber thereof; and that any inhibition therein 
contained against the doing of a certain act 
by an individual member, applies to an extent, 
to say the least, to our Bar Association itself. 


“It might be profitable at this point to call 
attention to these portions of the canons of 
ethics the profession is bound to observe on 
the subject of advertising. 


oor 


[The American Bar Association in August, 
1908, adopted certain canons of professional 
ethics, among which is the following: 

“*The most worthy and effective advertise- 
ment possible, even for a young lawyer, and 
especially with his brother lawyers, is the es- 
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tablishment of a well-merited reputation for 
professional capacity and fidelity to trust. 
This cannot be forced, but must be the out- 
come of character and conduct. The publi- 
cation or circulation of ordinary simple 
business cards, being a matter of personal 
taste or local custom, and sometimes of con- 
venience, is not per se improper. But solici- 
tation of business by circulars or advertise- 
ments, or by personal communications or in- 
terviews, not warranted by personal relations, 
is unprofessional ‘ 


“The present canons of ethics of the Los 
Angeles Bar Association were adopted in the 
year 1917, and contain the same admonition 
against advertising by the profession as con- 
tained in the foregoing rule of conduct” 


It is not impossible that the committee took 
into consideration the probable early solution 
of trust company encroachments in Los An- 
geles County, where both the local Bar Asso- 
ciation and the powerful State Bar, is exert- 
ing needed influence. 


Aside from the power which flows from 
integration and a purging of the profession 
as to dishonest and slovenly members, the 
California State Bar has taken a step in ad- 
vance of all others in co-operating with the 
newspaper publishers of the state. The State 
Bar undertakes to supply news concerning 
litigation and decisions. The publishers have 
learned of the significance of statutory bar 
organization. They understand the place of 
the bar in the body politic. What the State 
Bar does is essentially public business, and 
as such it is news. Often a few lines of 
news about the bar is worth as much as a 
page of advertising. The best advertising is 
the advertising which is unsolicited. From 
the beginning of the integration movement 
in California the editors have shown an ap- 
preciation of its importance and have in- 
formed their readers. What California is do- 
ing can be done in time in most other states 
as bar undertakings and accomplishments 
reach the level of public interest. Such co- 
operation may go a long way to meet needs 
expressed by the proposals for group adver- 
tising. The bar cannot acquit itself of its 
high responsibilities without having the pub- 
lic find it out and shape its opinion accord- 
ingly. 


Since the foregoing was written the Board 
of Governors of the California State Bar 
created a committee of fifteen “to conduct 
a campaign of education and to advise the 
public as to the service and functions of the 
lawyer.” (State Bar Journal, June, 1931, p. 
134.) So it appears that leadership in this 
delicate field will be taken before long. The 


pioneer efforts of the California State Bar 
will prove of great interest to the profession 
throughout the country. 











Various Ways of Selecting Judges 
Massachusetts and North Dakota Satisfied With Very Different 


Methods 


In a brief report of the annual meeting of 
the Judicature Society in the June number 
of the Journal mention was made of the 
plan for a national survey of methods of 
selecting judges. The work will be done by 
a committee headed by Dean Justin Miller, 
of Duke University School of Law, and 
sponsored by the National Municipal League, 
the Institute of Law of Johns Hopkins Uni- 
versity and the Judicature Society. 

The discussion of the subject of judicial 
selection by members of the Society brought 
out some interesting facts and illustrated 
forcibly that there is much to be learned 
about it and that widespread interest pre- 
vails. Whereas until recently interest in the 
matter of selecting judges has been in the 
main confined to members of the profession 
of law, it has of late emerged as a topic of 
discussion in the newspapers and magazines. 
It has been declared to be one of the prob- 
lems most deserving consideration and solu- 
tion by a preponderating majority of the 
members of the National Economic League, 
composed mainly of laymen. 

In the following report of the impromptu 
discussion had at this meeting the remarks 
of members are condensed, from the steno- 
graphic record, to the substance only. 

CHAIRMAN Goopwin: “The topic of ju- 
dicial selection, so far as cultivation goes, 
is almost a barren field, and yet it is a most 
important field. As for our substantive law, 
we have all the difficulties inherent in forty- 
nine sources of judicial authority; perplexing 
as those difficulties are, the law in its present 
confused state might be satisfactorily admin- 
istered if we had the proper means. On the 
other hand, however clear we may eventually 
make our body of law, we cannot have it 
applied to the facts in litigation so as to 
afford a satisfactory administration of justice 
unless we have a highly trained body of 
judges, a body of judges of native intelli- 
gence, who are absolutely free from outside 
influences. 

“That is why I think that the Judicature 
Society’s project, which it really starts today, 
is even more fundamentally important than 
the project of the American Law Institute, 
to which most of us hold allegiance.” 


Electing Judges in Chicago 


The Chairman then briefly outlined the 
situation in Cook County, where party com- 
mitteemen of the townships and fifty wards 


Louisiana and California Seek Ideal System 


of Chicago control nominations of forty- 
eight circuit and superior court judges. These 
bosses, once largely recruited from the liquor 
business, constitute points of contact with 
political forces in the county, and at the 
present time leaders in crime are powerful 
political factors. “The judges every six 
years must submit their records, not to the 
people of Cook County, not to the members 
of the bar, not to the judgment of the sound 
business men of Chicago, interested in law 
and order, but to the fifty ward bosses of 
the city. Then, if it is not convenient to 
them to have a contest, the committeemen of 
the two parties, constituting the Democratic 
and Republican judicial conventions, meet 
and agree as to who, for the next six years, 
shall be the judges. [This reference is to 
fusion tickets. ] 


“When there is any new development in 
the administration of justice it is likely to 
be found in California, so I will ask Mr. 
Charles A. Beardsley, president last year of 
the California State Bar, to tell us of the sit- 
uation in his state.” 


California’s Promising Plan 


Mr. Cuartes A. Bearpstey: I understand 
that the Chairman wants me to explain to 
you the so-called Commonwealth Club plan 
for the selection of judges. This Club is 
made up mainly of laymen. It is a progres- 
sive organization existing mainly for the 
consideration of public matters, though it 
maintains in San Francisco a regular club 
house. A study of judicial selection which 
it promoted over a period of a number of 
years led to a recommendation for an amend- 
ment to the state constitution to put into 
operation a plan which is intended to com- 
bine the worthy features of both the elective 
and the appointive plans. It provides first 
for the retention of all judges of courts 


.of record now in office until the end of their 


« office, 
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terms; at a certain time prior to termination, 
each incumbent, if he desires to remain in 
shall file a declaration. As to those 
who so file a declaration of intention, the 
question goes on the ballot: Shall So-and-so, 
judge of the Superior (or some other court) 
be continued in office—yes or no? No other 
name goes on the ballot for that position. 
If a majority of voters vote yes, he is con- 
tinued in office for another six year term. 
If they vote no, then the governor appoints 
a new judge to fill the vacancy thus caused, 
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and the new judge holds office until the 
next ensuing general election—two years. 
Then the question goes on the ballot as to 
whether the voters will confirm the appoint- 
ment. If a majority vote yes, he remains 
in office for the rest of the full term. If 
no, the governor makes a second appointment, 
whose name is submitted to the voters at the 
next general election, and the voters have 
practically the power of veto. 

“At the 1927 meeting of the California 
State Bar Association, a long session was 
devoted to discussion of this plan, and, by 
a small majority, it was rejected. The trouble 
seemed to be, that, as a compromise plan, it 
did not satisfy either the advocates of an 
elective judiciary or the advocates of an 
appointive judiciary, but was opposed by the 
stronger advocates of both plans. 

“But in the succeeding year, at a meeting 
of the State Bar of California, the plan was 
debated extensively by a largely attended 
meeting, and was approved and now stands 
as the favored method of the State Bar of 
California. 

“At the 1929 session of the legislature the 
Commonwealth Club, aided by the State Bar, 
endeavored to secure the passage of the 
necessary resolution for the submission of 
a constitutional amendment to the people for 
the adoption of the plan. They were not 
successful and since ‘then there has been 
consideration of amendment through an ini- 
tiative petition. I understand that the rea- 
son for not doing this is that a constitutional 
commission has been at work for the past 
year in revising the constitution, or possibly 
framing a new one, and the Club is hopeful 
of having its plan adopted by this commission.” 


Power of Governor in Maryland 


Mr. Evprepce H. Younc: “In the supreme 
bench of Baltimore City and the circuit court 
throughout Maryland the judges are elected 
after party primaries in which anyone may 
submit his name. From this bench the court 
of appeals is made up. Then we have police 
magistrates or justices of the peace who are 
appointed every two years by the governor. 

“For a number of years we have had the 
good fortune to have governors who were 
lawyers and whose appointments were very 
satisfactory.” 

Pror. Water W. Cook: “I have been in 
Baltimore a comparatively short time, but 
I would like to ask if it is not a fact that 
judges of the supreme court bench are usually 
first appointed by the governor to fill. a va- 
cancy due to the fact that the term is fifteen 
years and so vacancies ordinarily arise 
through death of the incumbent? And is it 
not a fact that usually the judge appointed 
to fill the vacancy is continued by vote of 
the people?” 

Mr. Younc: “That is practically correct.” 


Mr. Cook: “So that the nominal system 
of popular selection does not tell more than 
half of the story. The other half is that they 
are really selected by the governor and later 
voted on and continued by the people.” 


Wisconsin Tradition Threatened 


CHAIRMAN GoopwiIn: “I understand that 
in Wisconsin many of the judges were orig- 
inally appointed by the governor to fill va- 
cancies and then continued by popular vote. 
Professor Boesel, do you know about that?” 

Mr. Frank T. Boeser: “The bar of Wis- 
consin has a long history of supporting those 
considered to be the best for judicial office 
regardless of party. This gave great security 
of tenure and resulted in many judges serv- 
ing until the end of their lives. And that, in 
turn, resulted in many original selections be- 
ing made by the governor. 

“Recently there chanced to be five vacan- 
cies in the Supreme Court in a year and a 
half. The governor was not influenced by 
party considerations in making his appoint- 
ments, but an aggressive political faction 
brought the matter into politics, saying that 
we had a court not selected by the people, 
and that every one of these appointees would 
be opposed at the next election. We have 
just had a bitterly contested judicial election, 
but I doubt if that will be the case next year, 
for the incumbent whose term will then ex- 
pire belongs to the faction now in power, if 
any. 

“The long established tradition of non-par- 
tisanship in the judiciary is shaken by the 
action taken as described. Even in our local 
situation in Milwaukee there has been a 
bitter fight. The faction I refer to backed 
a candidate for the supreme court who had 
been disbarred and he received 150,000 votes. 
That is our present situation.” 


Experience of Massachusetts 


Mr. Frank W. GrinNeLL: “Ever since 
John Adams wrote it into the constitution 
of Massachusetts in 1780 we have had an 
appointive judiciary with tenure during good 
behavior. Every single judge and justice in 
Massachusetts is appointed by the governor 
with the consent and approval of the execu- 
tive council. Every judiciary nomination is 
put over for a week and then passed upon 
by the council. 

“You have heard it stated that Massachu- 
setts has a system of appointment for life. 
No judge since 1780 has ever been appointed 
in Massachusetts for life. The appointment 
is strictly for good behavior, which is the 
phrase which goes into every commission. 

“We have three different methods of re- 
moving judges. There is the ordinary method 
by impeachment. There is also removal 
through the address of both houses of the 
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legislature and action by the governor and 
his council. The law does not require the 
legislature to assign any causes, but the prac- 
tice is followed of having a hearing and per- 
mitting the judge concerned to be heard. It 
is possible for such a removal to be actuated 
by political reasons. It actually has not been so 
done except once, when the judge of probate 
in Suffolk County enforced the fugitive slave 
law. The third method was introduced in 
the constitution adopted in 1918, which pro- 
vides that the governor and council may re- 
move a judge for advanced age or for phy- 
sical or mental disability. 

“Fortunately we have not had to resort to 
any of those methods often but in the history 
of Massachusetts every one of them has been 
resorted to, so you see that our theory of 
tenure during good behavior and good serv- 
ice is real and controlling. 


“This system has worked in Massachusetts 
so that we have had a capable judiciary and 
with the long traditions behind it the system 
impresses the minds of the judges and of 
the appointing power alike. We are apt to 
overlook the lower courts. In our state the 
district courts, having the lowest jurisdiction, 
are gradually being developed into more and 
more responsible bodies. Recently the dis- 
trict courts have been given unlimited juris- 
diction on the law side so that one can bring 
a suit for $500,000 in one of those courts 
and try it there if the parties are willing. 

“I do not assume to speak of the compara- 
tive advantage of our system for other states. 
I do believe it is better adapted to human 
nature in our situation. Nothing can illus- 
trate more clearly the curious tendency of 
the people and of some lawyers to believe in 
fictions than the picture which Judge Good- 
win gave us of the so-called elective system 
in Cook County. We sometimes believe we 
are getting beyond fictions in law and gov- 
ernment, but I think if you will consider the 
various practical developments you will find 
that instead of getting rid of fictions we have 
been in the process of developing bigger and 
bigger fictions, and one of the fictions is in 
respect to the popular election of judges. 


“In his book entitled ‘Unpopular Govern- 
ment in the United States’ the late Albert 
M. Kales pointed out that in Cook County 
it was only a question as to who selects 
judges, whether an official charged with 
public responsibility, acting openly, or some 
partly concealed and irresponsible power. 
The people at the utmost can do no more 
than pass upon candidates whose names are 
on the ballots, and they do not usually know 
who enabled these names to get on the ballots. 

“There is a point generally overlooked. 
In my opinion it is unanswerable that an 
appointive system is the only method which 
makes available to the public and the state 
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the services of the best qualified men for 
judicial office. We all know excellent law- 
yers who simply would not stand as candi- 
dates for an elective office because they are 
not made that way. The late Judge Shelton, 
one of the best judges our state ever had, 
would not have entered a campaign for elec- 
tion. In my opinion Justice Oliver Wendell 
Holmes would have been excluded from the 
bench in Massachusetts, and therefore from 
the United States supreme court, under an 
electiva system. Judge Gray would have 
been excluded under an _ elective system. 
Why? Because these judges were scholars, 
not adapted to elective campaigns. I speak 
with emphasis on this point because it has 
a bearing on the whole situation. 

“If I lived in some state where the gov- 
ernors made rotten appointments I might 
favor some form of election in a choice be- 
tween evils. But I say if you have a sense 
of responsibility in the executive office, 
especially if you have tradition and the pro- 
fession behind it, the appointive system is 
the only one which keeps the public in a 
position to secure any man’s service on the 
bench if he is competent and willing to serve.” 

CHAIRMAN Goopwin: “Mr. Grinnell, is 
there any tradition or practice of promotion 
from the lower courts to the higher? 

Mr. GRINNELL: “There is no fixed tradi- 
tion. Some favor one way, some the other. 
I believe in leaving the matter open and free. 
That has been our history.” 

CHAIRMAN GoopwiNn: “Is the bar associa- 
tion active in making recommendations to the 
governor, or does the governor in any way 
seek the advice of the organization?” 

Mr. GRINNELL: “The bar associations have 
committees ready to offer advice if asked, 
but governors differ in the extent to which 
they seek counsel. I understand the governor 
gets a great deal of advice, but that is a 
matter which depends largely on the gov- 
ernor. It is his responsibility and, so far as 
our experience has gone, it is wise that it 
should be his responsibility and his only, in 
the light of such sound suggestions and ad- 
vice as he gets.” 

CHAIRMAN Goopwin: “Is there anything 
to be said as to considerations other than fit- 
ness that inJuence the governor’s action, and 
as to what control, if any, the council has 
over the governor’s choice?” 

Mr. GRINNELL: “The council has the same 
role as the senate under the federal constitu- 
tion. The members are elected for two year 
terms. The council has a very real control. 
At present we happen to have a governor 
and council of the same political party, and 
that makes a difference. So far as considera- 
tions other than fitness are concerned it is 
as you might suppose. Some governors may 
consider political factors. Our experience 
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with the tradition of keeping judicial appoint- 
ments out of politics, together with tenure 
for good behavior, shows that we have re- 
duced to a minimum the political influences 
in judicial selection. The governor’s council 


is entirely distinct from the Judicial Coun- 
cil.” 


Note—The remainder of this report will 
appear in the October number of the Journal. 





Lack of progress in securing better conditions in judicial ad- 
ministration and bar conditions has not been for want of persistent 


efforts on the part of the bar associations of the country. 


It has 


been rather because those efforts were not co-ordinated, were 
spasmodic and lacked that unity of action necessary to success.” 


Present Trend of 


In the scope of its efforts and in actual 
accomplishment, especially in the field of leg- 
islation, the Michigan State Bar Association 
has been in the past few years among the most 
successful in the country. ‘In reviewing its 
work and status at its last annual meeting 
President James E. Duffy felt constrained to 
report that notwithstanding a _ record of 
achievement it had virtually failed to obtain 
the support of two-thirds of the profession 
and it would have to curtail needed activities 
or increase dues to a figure greater than five 
dollars the year.. 


Thereupon he reviewed the history and 
present status of bar associations throughout 
the country, presenting a compact summary 
which deserves to be given as extensive pub- 
lication as possible.’ It is possible that no 
better statement of present needs and oppor- 
tunities, from the national standpoint, has 
been published. 


Mr. Elihu Root’s statement in respect to in- 
clusive organization of the bar in the State 
of New York marked the opening of this 
phase of President Duffy’s address. The 
quotation was: 

“The bar of the state ought not to be willing 
to permit one local association to do the tre- 
mendous amount of disciplinary work neces- 
sary, and pay the expense of it, while the 


bar itself does nothing. Efforts to get the bar , 


incorporated should _ receive 


port.” 

From this point we will quote President 
Duffy’s address, merely adding that in con- 
clusion he recommended that if the Michigan 
State Bar Association should be unable to com- 
prise all, or nearly all of the active practi- 
tioners of the state within a reasonably short 
time, it should take steps to secure inclusive 
organization of the bar by law, and in any 

event should increase its appropriations for 


universal sup- 


“The Future of the Bar Association,” Mich. 
State Bar Jour., Vol. X, No. 5 


—Clarence N. Goodwin. 


Bar Organization 


work now in progress. The meeting re- 
sponded by authorizing the creation of a com- 
mittee on bar integration. 


The Bar as a National Asset 


And Charles Evans Hughes said: 


“Some are profoundly concerned by the in- 
flux of mixed elements in the legal profession 
due to immigration, and by the great numbers 
of those who are admitted to practise at the 
bar. It is said that the standards of the bar 
are already in peril of being dissipated by 
numbers. Instead of that being a reason to 
oppose organization of the entire bar, it is a 
fundamental ground for urging that organiza- 
tion.” 


President Wilson, a member of the profes- 
sion, then governor of New Jersey, speaking 
before the Kentucky Bar Association in 191], 
sounded this prophetic warning: 


“As one looks about him at the infinite com- 
plexities of the modern problems of life, at 
the great tasks to be accomplished by law, 
at the issues of life and happiness and pros- 
perity involved, one cannot but realize how 
much depends upon the part the lawyer is to 
play in the future politics of the country. If 
he will not assume the role of patriot and of 
statesman, if he will not lend all his learning 
to the service of the common life of the coun- 
try, if he will not open his sympathies to com- 
mon men and enlist his enthusiasm in those 
policies which will bring regeneration to the 
business of the country, less expert hands 
than his must attempt the difficult and peri- 
lous business. It will be clumsily done. It 
will be done at the risk of reaction against the 
law itself. It will be done perhaps with brutal 
disregard of the niceties of justice, with clum- 
siness instead of with skill. 

“The tendencies of the profession, therefore, 
its sympathies, its inclinations, its preposses- 
sions, its training, its point of view, its mo- 
tives, are part of the stuff and substance of 
the destiny of the country. It is these mat- 
ters rather than any others that bar associa- 
tions should consider; for an association is 
greater than the individual lawyer. (Italics sup- 








plied.) It should embody, not the individual 
ambition of the practitioner, but the point of 
view of society with regard to the profession. 
It should hold the corporate conscience and 
consciousness of the profession. It is inspir- 
ing to think what might happen if but one 
great state bar association were to make up its 
mind and move toward these great objects 
with intelligence, determination, and indomit- 
able perseverance.” 

At the annual meeting of the American Bar 
Association at Memphis in 1929 a committee 
was appointed to “consider and report upon 
the problem of how best to accomplish a 
closer co-ordination of the bar.” 
mittee reported at the annual meeting of the 
association held in Chicago less than a month 
ago, among other things, as follows: 

“Your committee therefore recommends that 
it be authorized by the Conference of Bar As- 
sociation Delegates to join with the committee 
of the General Council and committee of the 
Executive Committee in requesting the Execu- 
tive Committee to appoint a special committee: 
(a) to ascertain from state bar associations, 
state bar association executives, and from bar 
leaders of the several states their attitude to- 
ward some form of affiliation between the 
state and American Bar Association so that 
the American Bar Association may become 
the means of more accurately expressing the 
sentiment of the lawyers of the country; (b) 
to evolve a plan that will affiliate the state 
bars in whatever form organized, with the 
American Bar Association so that the Ameri- 
can Bar Association may become the means 
of more accurately expressing the sentiment 
of the lawyers of the country.” 

Many other expressions of this character 
might be quoted if time permitted. They seem 
to indicate a trend away from the old idea 
of voluntary bars which had failed to produce 
an organized bar, and a distinct trend toward 
the idea of the stronger and more effective 
plan of an incorporated bar. The inefficiency 
of the former because its acting force was 
centrifugal and the efficiency of the latter 
because its acting force was centripetal, be- 
came slowly recognized as it was bound to be 
recognized. 


The present American Bar Association was 
organized in 1878. As before stated, there 
were not more than five state bar associations 
and no county bars then in existence. Its 
membership is purely voluntary. It has no 
real basic connection with the state associa- 
tions. At the time of its organization and 
for years afterward, the American Bar As- 
sociation was unknown outside of a few 
eastern cities, It has only been within the 
last twenty years that it could muster at its 
annual meetings more than a handful of its 
members. From the standpoint of real or- 
ganization as we regard compact business, 
trade, or labor organizations, it has been so 
loosely jointed that the wonder is that it has 


That com-" 
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held together. It has floundered about from 
one theory of organization to another with- 
out making much headway. It is now com- 
posed of about 30,000 members and has grown 
so rapidly in the last few years that it has 
difficulty in even housing those who attend its 
annual meetings. Jt must at an early date go 
upon the federal or representative plan along 
the lines of the American Medical Associa- 
tion, or it will become so unwieldy as to be- 
come unmanageable. It has attempted to 
relieve itself from congestion through the 
creation of “sections” and a “Conference of 
Bar Association Delegates,’ the latter ap- 
pointed by the presidents of the various state 
organizations. The way the latter works out 
in actual effect is this: the presidents of state 
bar associations who as a rule are members 
of the American Bar Association, appoint 
from their respective states two or three dele- 
gates, also members of the American Bar 
Association, and these make up the Confer- 
ence of Bar Association Delegates. From 
the standpoint of widening its sphere of in- 
fluence the association has hardly moved an 
inch. Again these are mere palliatives and 
not real remedies. 


A Complicated Situation 


Thus we see that the legal profession of the 
country, which no doubt has organized or has 
had more or less to do with organizing all of 
the other great grcups of the country, has 
after fifty years of experimenting in organ- 
izing itself, created a national organization 
and about 1,225 state and county bar associa- 
tions, embracing a comparatively small per- 
centage of the upwards of one hundred and 
thirty thousand practitioners of the country, 
each organization being a_ self-governing 
group seeking its own members, collecting its 
own dues, and with no co-ordination of or 
correlation with other organizations except as 
here and there a few may be “integrated” or 
“federated.” As a matter of bald fact, as far 
as effective organization in the real meaning 
of that word is concerned, the profession at 
the present time has approximately 1,226 sep- 
arate and distinct organizations throughout 
the country, none of which is on a really ef- 
‘fective basis... . 

It was this condition that led the Hon. 
Elihu B. Root to say before the New York 
State Bar Association as late as 1929: 

“The bar of America has been fumbling for 
years through national, state and local asso- 
ciations, in private conference, and in public 
addresses, to find some way to render the 
public service we know we are bound to ren- 
der, and that we all feel we are not rendering 
satisfactorily.” 

It was the lack of any correlation of these 
various bodies that led the Hon. Charles 


Evans Hughes speaking on the subject “The 
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Object, Difficulties and Methods of Bar Co- 
operation” before the Bronx Bar Association 
of New York in January 1929 to state that: 

“The difficulties of co-operation are no less 
manifest than its needs.” Mr. Hughes, contin- 
uing, attributed the difficulty in obtaining this 
co-operation to the “preoccupations” of the 
better men of the bar. He thought that “it is 
the preoccupation of the lawyers rather than 
their indifference that constitutes our most for- 
midable obstacle.” 

Complicating this situation was another im- 
portant factor. During the latter part of 
the period under discussion the profession ex- 
panded with leaps and bounds. The number 
of law schools in the country in 1890 was 61, 
against 173 in 1928. The number of law 
school students in the country in 1890 was 
approximately 4,500 against approximately 
47,500 in 1928. The population multiplied by 
two, the law schools almost by three and the 
law school students by over ten. The number 
of lawyers in 1850 was one to about 1,000 of 
population, in 1920 one to about 900 of popu- 
lation and 1928 one to less than 800 of popula- 
tion. 


A striking example of the rapidity of this 
trend is found in the state of New York. 
During the twenty years preceding 1921 the 
number of applications for admission to prac- 
tice in that state averaged 850 per year. In 
1926 there were approximately 2,300 new 
applicants and in 1929 better than 3,200, or 
nearly four times as many as in 1921 or any 
previous year. 


The net result of this is that the United 
States now has one lawyer to about 800 of 
its inhabitants, while England and Wales to- 
gether have one to about 2,000 of inhabitants 
and France has one to about 4,500 of its in- 
habitants. And when it is considered that by 
reason of changed economic and business con- 
ditions during the last two or three decades, 
the business of the lawyer has become more 
in the nature of business for groups of indi- 
viduals operating collectively rather than for 
individuals operating individually, the diver- 
gence between the number of lawyers and the 
quantity of business to be done by lawyers is 
more noticeable and important. Gary, at the 
head of the largest manufacturing corporation 
in the country; DeForest, chairman of the 
executive committee of the largest railroad in 
the country; Fiske, president of the largest 
life insurance company in the country; Jones, 
chairman of the board of the largest oil com- 
pany in the world; Harris of the New York 
Central, and Lovett of the Union Pacific, are 
but a few of the many instances of this ten- 
dency. 


Progress Made by Other Professions 


3ut while our bar organizations have been 
struggling for some effective agency to prop- 


erly express themselves, let us consider what 
progress was made by other professional or- 
ganizations in this respect. 

The American Society of Civil Engineers 
was organized in 1852. The American Insti- 
tute of Mining and Metallurgical Engineering 
was organized in 1871. The American So- 
ciety of Mechanical Engineers was organized 
in 1881 and the American Institute of Electri- 
cal Engineers was founded in 1884. These 
organizations dominate their respective fields 
of the engineering profession. Each has a 
strongly centralized organization able and 
willing to speak for its group. Each owns 
and occupies national headquarters. 

The American Medical Association, found- 
ed in 1847, is now regarded as the best or- 
ganized and most effective professional 
organization in the country. It is federal in 
structure and is built upon state and county 
units. A physician to be eligible to the na- 
tional organization must be a member of the 
state organization. The dues are $20 per year 
and with the weekly medical journal $26 per 
year. Each member is paying in the national, 
state and county dues around $30 per year. 
The organization has about 50,000 members 
and an attendance at its annual meetings of 
between 8,000 and 9,000 mefhbers. It is gov- 
erned by a house of delegates consisting of 
150 members elected by state organizations. 
It also owns and occupies national headquar- 
ters. 


President Duffy’s Conclusions 


The Michigan State Bar Association as 
before stated was organized in 1890—over 40 
years ago. It has not now and never has had 
on its membership roll more than 30 per 
cent of the total number of lawyers of the 
state. Its annual meetings outside of those 
held in Detroit and Grand Rapids, are at- 
tended on the average by about 200, or 
about 1-7th of its members and about 5 per 
cent of the total number of practising lawyers 
of the state, and a considerable portion of 
these are from the local bar where the an- 
nual meeting is held. Like other so-called 
voluntary associations, it solicits its own 
members, fixes and collects it own dues, and 
has no direct connection with the county as- 
sociations of the state or with the national 
association. It has today and has had for 
years, difficulty in financing its actual needs. 

Out of our experience over the years it 
seems that we must conclude: 

First. That, while the voluntary plan of 
organization as to both state and national 
matters has accomplished much and perhaps 
answered our early needs, it is not the most 
effective organization that can be created, and 
its weaknesses cannot be bolstered by “affilia- 
tion” or “integration” or “federation” applied 
in a state sense. 
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Second. That the corporate or all-inclusive 
plan on the other hand, will give us the ef- 
fective organization required. 

The former idea still smacks of the early 
plan of the confederacy of the states which 
was discarded because of its inherent weak- 
ness. The latter idea is along the plan of the 
federal union of the states and is in keeping 
with the general idea of our institutional de- 
velopment. 

If we can effect strong inclusive state or- 
ganizations and upon these units build a 
national organization, representative in char- 
acter and control, we will have a general 
organization well correlated in its parts, with 
its needs well financed and with the strength 
that comes with real union centrally con- 
trolled. Moreover, it too can own and occupy 
national headquarters. We will then have 
organizations, both state and national, capa- 
ble and willing in a larger degree to assume 


When Law and 
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and discharge their respective responsibilities 
to the profession and to the public. The state 
unit of such a correlated organization can 
speak with a state voice upon state matters 
and the national organization can speak with 
a national voice upon national matters per- 
taining to the profession. 

We lawyers are inclined to be conservative. 
We are not moved to haste by innovations or 
“isms,” and properly so. We do not like to 
be the first by whom the new is tried, nor 
yet the last to lay the old aside. We cannot 
afford to be over-conservative, however. 

It seems to me that this problem of organi- 
zation ought now to be squarely faced and 
solved, and I would like to see our organiza- 
tion, representing as it does the pro- 
fession of our great state, line up with those 
organizations that are proceeding along pro- 
gressive lines with reference to state and na- 
tional organizations. 


Psychology Mix 


Over-refined rules of Evidence Result in Perversion of Common Sense 
in Jury Trials—Product is Strictly American 


The law of evidence is the most profound 
part of our entire body of law. Certainly 
there is no part of pleading and practice 
which compares with it in subtlety, in refine- 
ment of theory and differentiation of rule. 
We speak now of that part of the law of evi- 
dence which applies to the witness stand. It 
is profound because it deals with the psycho- 
logical elements in proof and trial. The de- 
ductions made by psychologists through all 
the ages make a very meager showing, either 
in volume or in operative practicality, com- 
pared with the elaboration of experience thus 
compiled by jurists. As an intellectual exer- 
cise the law of evidence stands supreme in 
the field of law. As a controlling factor in 
the administration of justice it has a very 
large role. 

And yet this immoderate volume of rules, 
representing the consummate wisdom of all 
the jurists of the Anglo-American tradition, 
is likely to suffer a serious decline in impor- 
tance. Not that the wisdom of the rules is 
likely to be seriously undermined, but the as- 
sumptions on which most of them have been 
built are likely to become practically negligi- 
ble. If this view savors of treason, let it be 
asked whether it is conceivable that in the ad- 
ministration of justice in the United States 
we should forever be dependent upon this vast 
bulk of law which is virtually ignored in all 
other nations, 


The best example of its passing, of course, 
is afforded by other English speaking coun- 
tries, and England especially. One who visits 
English courts observes that evidence appears 
to have as small a role as in a meeting of the 
directors of a business corporation. Certain 
proprieties are observed, but there is in gen- 
eral an avoidance of needless interference 
with the questions of counsel and the replies 
of witnesses such as one would find at a bar 
association meeting in this country, or at a 
meeting of judges. In the reports of cases 
on appeal in the English courts the law of 
evidence calls for iess frequent, and less vol- 
uminous consideration. And it is said that the 
students of the law in England, whether pre- 
paring for admission as solicitors or as bar- 
risters, can almost ignore courtroom evidence 
as a technical subject. 

It is of course the jury trial which largely 
gave emphasis to evidence in the English sys- 
tem, and the degradation of jury trial which 
has kept evidence a growing body of law, ever 
more attenuated and subtle, in our country. 
Our highest authority on evidence has fre- 
quently asserted that reform in evidence will 
presumably have to follow reform in jury 
trial. And yet there are some important 
points which call for more enlightened appli- 
cation at the present time. 

It is manifestly unfair to blame the law of 
evidence for the sins of lawyers who offend 
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against the decorum of the courtroom. As is 
illustrated in a typical bit of trial record which 
follows, the unnecessary appeal to technical 
rules, merely to embarrass witnesses or to crip- 
ple an opponent, is perhaps the worst feature 
of the entire subject, taking up the time of the 
trial court, lumbering up records on appeal, 
and creating disgust and resentment on the 
part of litigants and witnesses. ‘This is the 
result of giving too free scope to our racial 
instinct for contentiousness, sharpened by 
several features peculiar to American trial 
practice. 


When the Law Is an Ass 


The example of perverted sense which sug- 
gested this comment was part of an article 
written by Mr. H. W. Nordlinger, of the New 
York City bar, and published in the Commer- 
cial Law League Journal. The excerpt fol- 
lows: 


Our procedure demands that witnesses who 
actually know the facts at first hand must be 
personally present in court (unless the clumsy 
and unsatisfactory method of depositions is 
resorted to); that they must all waste their 
time waiting in court hours, perhaps days, 
until the case is reached; that when the case is 
finally reached they may testify only to what 
they have actually seen, heard or felt with 
their own senses, without piecing out the story 
with facts that they have learned from other 
sources. The hearsay rule, the opinion rule 
and the best evidence rule are enforced with 
relentless, logical rigor, and with ruthless dis- 
regard of either the cost of getting together 
evidence which complies with them—a cost 
out of all proportion to any resulting certainty 
and frequently out of all proportion tw the 
amount involved in controversy—or the diffi- 
culty and embarrassment which even a culti- 
vated witness has in telling a perfectly simple 
story in such a way as to avoid the Scylla 
and the Charybdis of the laws of evidence. 
The following example, taken from the ex- 
amination of an intelligent and educated wit- 
ness, is fairly typical. After numerous in- 
effectual attempts to get the witness to tell 
the story in such form that it would not be 
stricken out, the following colloquy ensued: 


Defendant’s Counsel: Mr. Y, the best way 
to cover this is to tell exactly what was said 
to you by anybody and what you said. A. I 
must include the price if I did that. 

The Court: That will include the price, be- 
cause that tells the conversation which was 
had. Tell just what was said. 

The Witness: Mr. X, this broker, came to 
me and offered this property to me to buy. 


The Court: What did he say? 

Plaintiff's Counsel: Mr. X offered the prop- 
erty to buy? 

The Court: Yes. 

Defendant’s Counsel: Speak louder, please. 

The Court: Now, you don’t tell the conver- 
sation. You say he offered you that property 
to buy. Now, what did he say and what did 
you say? 

The Witness: I told him it all depended on 
the terms, and the terms were not satisfactory 
to me at that time. 

Plaintiff's Counsel: J move to strike that out. 

The Court: Jt may be stricken out. Now, 
can’t you tell the conversation between you 
two people? 

The Witness: I am trying to do that, Judge. 

The Court: Yes. 

The Witness: I can not go back three or 
four months and remember every word exactly: 

The Court: The substance of the conver- 
sation. 

The Witness: I am just telling you the 
substance, Your Honor. 

The Court: Well, X must have said some- 
thing to you. Then you must have said some- 
thing to X. 

The Witness: Mr. X came to me to sell 
this property to me. And I could not buy it 
because the terms were not— 

Plaintiff's Counsel: J move to strike it out. 

The Court: Jt may be stricken out. X must 
have said something to you. What did he 
say? 

The Witness: Well, the price was so much. 

The Court: No, what did he say? 

The Witness: ‘The price was §0 much. I 
can’t say any more. I can’t put words in his 
mouth what he didn’t say. 

The Court: He said—X said: ‘I have the 
property at such a place; such a lot to sell’? 

The Witness: Yes. 

The Court: ‘And I will sell it for so much’? 

The Witness: I don’t know now whether 
he said those exact words. 

The Court: Well, the substance of what he 
said. 

The Witness: He was trying to interest me 
to buy this property, like he has done on many 
other occasions, and I simply asked him the 
terms, and he went and got the terms. 

Plaintiff's Counsel: J move to strike it out. 

The Court: Jt may be stricken out. 

Plaintiff's Counsel: All of his testimony. 

And it must be remembered that the trial 
court in striking out this testimony was mere- 
ly applying well settled rules of the law of 
evidence. 











Federal Judges—A ppointment, Supervision, and 
Removal—Some Possibilities Under 
the Constitution*® 


By Burke SHARTEL 


As was stated in an introduction to Part I 
of this series of articles: Individual federal 
judges and the powers of federal judges in 
general are subjected in congress and else- 
where to an unending series of attacks. 
Sooner or later an accumulation of irritation 
may attain enough force to shear the federal 
bench of some of its essential powers or des- 
troy its principal source of strength, tenure 
during good behavior. The way to meet such 
dangers and forestall worse remedies, like 
recall, election of federal judges for short 
terms, and other popular nostrums, is to im- 
prove the organization of the federal bench 
within constitutional lines already fixed. The 
fundamental faults are faults in organization 
which no amount of tinkering with rules of 
practice or procedure will ever correct. In 
this sense three changes in the organization 
of the federal bench are put forward in these 
articles: (1) Judicial appointment of district 
and circuit judges; (2) Judicial supervision 
over district and circuit judges; (3) Judicial 
removal of unfit district and circuit judges. 
To each concrete proposal, one paper is de- 
voted; it is to be shown that the change 
proposed is desirable and is possible without 
constitutional amendment. 

The present article is 


PART II 


SUPERVISION OVER DISTRICT 
JUDGES 


(1) The Need for Supervision 

There has never been any serious question 
about the need of supervision by the president 
over his inferiors in the executive branch; 
supervision has been consistently exercised 
by him.t. And the courts themselves take 
disciplinary measures against lawyers, parties 
and others whose conduct interferes with the 
orderly administration of justice. But over 
the work of the federal judiciary little if any 
supervision has even been exercised.? Is this 





* Continued from the June issue. 

1 Shurtleff v. United States, 189 U. S. 311; Myers 
a States, 272 U. S. 52, and material therein 
cited. 

2The lack of supervision may have been due 
partly to the fallacious notion that the constitu- 
tional good-behavior tenure of federal judges offers 
an insurmountable obstacle to any control over 
their conduct. On this point, the reader is re- 
ferred to note 9 infra, and to the discussion of 
good behavior tenure in Part III of this article. 


lack of disciplinary supervision justified? 
Ought not the conduct of inferior federal 
judges to be subject to some check besides 
the possibility of reversal or the very remote 
possibility of impeachment? The inefficiency 
or the high-handed conduct of a single judge 
not only works serious injustice to individuals, 
but through one judge the entire federal 
bench suffers a serious impairment of its use- 
fulness and public trust. As a Brooklyn 
lawyer declared last year in an open letter 
to the late Chief Justice Taft concerning the 
misbehavior of a United States district judge 
assigned to service in New York: “We are 
confronted with what admittedly is a grave 
defect in the administration of justice, name- 
ly, that there is not in existence any instru- 
mentality which can promptly and effectively 
and comprehensively review my complaint 
and others similar to it, and give redress to 
an attorney who is the innocent victim of a 
tyrannical abuse of power. In short, that 
while there is swift, summary and adequate 
remedy for contempt of court, there is no 
prompt and adequate remedy for contempt of 
lawyers.”* Whether there should be a sum- 
mary remedy, as suggested, for judicial mis- 
conduct of the sort here complained of, is 
open to question. But that each judge’s con- 
duct at all times should be subject to some 
check by his superiors, can hardly be denied. 
Of course, independence is essential to the 
maintenance of an effective judiciary, and 
yet independence can be, and in the federal 
system has been, overemphasized. Independ- 
ence is not an end in itself; it is merely one 
means to the end of securing judicial effi- 
ciency. Independence ought not to exclude 
the exercise of supervision calculated to se- 
cure proper conduct on the bench. The choice 
is not between utter dependence and absolute 
independence. The problem is rather to de- 
vise forms of supervision which will be ef- 
fective in operation but which will not unduly 
interfere with sound judicial discretion.‘ 





8A letter of Mr. F. R. Serri to the late Chief 
Justice Taft (August 18, 1928). See also Frost, 
“Some Remedies for Judicial Recall,” 50 Am. L. 
Rev. 801, an article in which the writer under- 
takes to state the common causes of criticism of 
courts and judges. 

4One step in the general direction of supervision 
over the work of inferior federal judges has been 
taken recently. Congress, largely as a result of 
the efforts of the late Chief Justice Taft, has 
provided by statute for an annual conference of 


4G 
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Supervision is most needed in regard to 
district judges. They are on the firing line 
and subject to the greatest stress and strain; 
they act alone in hotly contested cases where 
essential facts are disputed and feeling runs 
high. They appoint clerks, commissioners, 
etc., without any check whatever; they name 
receivers, trustees, and special masters in pro- 
ceedings involving huge estates. And in this 
connection, it is worthy of note that they are 
the judges so often charged with arbitrari- 
ness, high-handed conduct, and abuse of dis- 
cretion; that they are the judges against 
whom almost all the critical comment on our 
federal courts is directed.5 An occasional 
reversal does not have that personal effect 
which is essential to restrain them in their 
everyday conduct. They have to go to the 
greatest lengths before they invite impeach- 
ment. Some immediate check upon their daily 
conduct and the exercise of their discretion- 
ary powers is badly needed.5* 


As regards circuit judges, certain checks 
on conduct are operative which make the need 
for supervision less pressing. Circuit judges 
sit in a body and in this sense check one 
another. Their decisions like those of other 
appellate courts are generally made in the 
calm atmosphere of the study. But even if 


senior circuit judges. 42 Stat. 838 (1922). And 
this conference has already demonstrated its use- 
fulness. The object of this statute is primarily 
to improve procedure and to speed up the handling 
of business. For a discussion of this statute, its 
history, its purpose and its operation, see FRANK- 
FURTER AND LANDIS, BUSINESS OF THE SUPREME 
Court, 217 et seq. But something more is needed. 
The manner in which each judge exercises his 
judicial functions, his personal conduct as a judge, 
should be supervised. 


In this connection it is instructive to consider 
the confusion and the abuses which have resulted 
whenever the Supreme Court has been deprived of 
its appellate control over inferior federal courts. 

WARREN, THE SUPREME CoURT IN THE UNITED 
STatTes History, 409-410, 449 and note. And also 
the difficulties which are involved in allowing a 
single district judge to grant interlocutory orders 
restraining enforcement of a state statute on the 
ground of its invalidity. Id. 438. Since 1910 such 
orders can only be granted by a court of three 
judges. 36 Stat. 557, 1162. Cf. U. S. C. title 28 
secs. 47, 380; Rose, FreperAL JURISDICTION AND 
PROCEDURE (3d ed.) secs. 612, 163. 


5 Criticism of the Supreme Court’s constitutional 
decisions is, needless to say, not included in this 
reference; the concern of the present paper is 
improper judicial conduct. In this respect it has 
been trial judges almost exclusively who have 
been subject to attack. 


The same holds also of impeachment proceed- 
ings, attempted or brought, against United States 
judges. The conduct of some twenty-seven judges 
has been investigated by committees of the House 
with a view to possible impeachment; all but 
three of these were trial judges. The exceptions 
were: Chase, judge of the Supreme Court (1804-5) 
(whose conduct as a trial judge was the chief 
ground of complaint); an unnamed justice of the 
Supreme Court (1868) (on account of alleged in- 
discreet remarks off the bench); and Judge Arch- 
bald of the Commerce Court (1912) (for miscon- 
duct as commerce court judge and also as district 
_—, before he was named‘ to the commerce 
court). 


5a On the other hand, even a congressional hear- 
ing with a view to impeachment is much too 





supervision of circuit judges is much less 
needed, this is no sufficient reason why their 
conduct should not also be subject to check 
in the manner to be presently described; a 
check could do no harm and in occasional 
instances might be very useful. 


(2) The Method of Supervision Proposed 


The officials best suited to exercise this 
supervision are the chief justice and the pre- 
siding circuit judges. The chief justice 
should give attention to the conduct of all 
federal judges; the presiding circuit judges 
should oversee the conduct of district judges.® 
These supervisory authorities should under- 
take to restrain arbitrary and high-handed 
demeanor, abuses of discretion, and other 
minor judicial improprieties. They should 
suggest, criticize, and admonish. Most of the 
common causes of complaint against federal 
judges should soon vanish if the chief justice 
and the presiding circuit judges were to act 
in the manner suggested, and especially if the 
power to supervise were reinforced by effec- 
tive methods of removal in case of persistent 
misconduct.? Each judge would have the 
feeling on all occasions that his conduct might 
come under the eye of the chief justice or 
the presiding circuit judge. He would con- 
stantly feel the need, as we ordinarily express 
it, “to watch his step.” 

It would suffice, for all practical purposes, 
if the supervising judges took notice of out- 
standing instances of arbitrariness or impro- 
priety which came to their attention. They 
harsh a method of dealing with minor delinquen- 
cies; and a judge is quite defenseless against ill- 
founded charges that are made in the House of 
tepresentatives. The consideration of a charge 


does incalculable harm to the judge’s reputation; 
his effectiveness may be greatly impaired thereby. 








(See for example, charges made against Ricks, 
Dayton, and Moscowitz, supra note 5—none of 


these men were brought to trial, but their work 
as judges must have been seriously affected by 
the publicity given to such charges.) 

6The presiding circuit judges should be asso- 
ciated with the Chief Justice in this supervisory 
responsibility, because they can keep more closely 
in touch than he can, with the work of the different 
district judges in their respective circuits. 


In the letter to Chief Justice Taft (cited note 
3 supra), Mr. Serri says with reference to a rem- 
edy: “As a point of departure for discussion, I 
would recommend for your consideration and for 
that of the Bench and Bar of our country the bill 
introduced by Congressman Celler last year in 
the House, for the establishment of a board of 
discipline consisting of the Chief Justice of the 
United State Supreme Court, the Senior Judge of 
the Circuit Court of Appeals, and one District 
Court judge. Personally I would go a step further 
and suggest that there be added to such a board, 
the president or presidents of the local and state 
3ar Associations.” This last suggestion, however, 
appears to me to be open to serious constitutional 
objection. Whatever the need for supervision, I 
doubt if Congress can by statute invest an agency 
outside the judiciary with disciplinary authority 
over judges. On this point see the discussion of 
constitutional questions arising out of the separa- 
tion of powers doctrine in Part III of this paper. 

7 Causes and methods of removal are discussed 
in Part III of this paper. 
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should not be expected to spend their time 
scrutinizing in detail the conduct of each 
judge in each case. Neither should they be 
expected or permitted to control the proper 
judicial discretion of inferior judges in in- 
dividual cases. The remedy for the clear 
abuse of discretion in the individual case 
should be, as it is now, reversal. The inferior 
judge must not be deprived of his discretion- 
ary powers. But the supervising agents 
might properly check the habitual misuse of 
discretionary power. It is notorious that fed- 
eral judges “recognize political friends and 
favorites in receiverships” and other adminis- 
trative matters. “ Certain judges are espe- 
cially prone to grant injunctions or to direct 
verdicts in particular types of cases; others 
are known to be friendly to the state or to 
the defense in criminal cases. Certain judges 
are notoriously lenient in sentencing boot- 
leggers, others are severe. Some judges are 
known to be liberal about granting fees to 
receivers, trustees, and attorneys; others are 
known to be strict in these respects. And so 
on. These examples represent selfish or pre- 
judiced attitudes which comport very badly 
with our notion of the equality of justice. 
Discretion is necessary to make the operation 
of law flexible, but persistent departure from 
the usual means of judicial action expresses 
a peculiar mental set, or selfish reasons, 
rather than an exercise of judgment. The 
supervising judges should have authority, by 
admonition and suggestion, to check the op- 
eration under the name of discretion, of such 
merely personal factors.* 

Probably, each supervisiing judge would 
normally exercise his power to admonish on 
his own motion. But it should also be pos- 
sible for injured parties or their attorneys to 
make complaints informally and privately to 
him regarding judicial misconduct. The ad- 
monition itself should, it hardly need be said. 


7a Congressman Celler of New York, February 
27, 1929, in the debate on a proposed investigation 
of district judge Moscowitz. 

“That vice is inherent in our Federal judiciary 
system, and you may not be able to prove that 
any one particular judge or any array of judges 
are necessarily guilty of moral turpitude or dere- 
liction of duty because they have followed the 
precedents that have been ingrained into the Fed- 
eral judiciary system for these last 100 years, 
namely, to recognize political friends and favorites 
in receiverships.” 70th Congress (2d sess.) 4562. 

8 Among the grievances charged against various 
judges in the list enumerated supra, note 5, prob- 
ably the greater number could have been avoided 
by systematic supervision over the work of in- 
ferior judges. Supervision will not forestall actual 
corruption although even corrupt acts may be a 
result of a gradual process of succumbing to 
temptation. But supervision would almost cer- 
tainly prevent the occurrence of such causes of 
complaint as failure to reside in the district as 
required by law, abuse of power to disbar, abuse 
of power to commit for contempt, abuse of power 
to enjoin, careless practices in supervising the ac- 
counts of the court and its inferior officers, mis- 
use of power to appoint receivers or power of 
control over funds in court, to the advantage of 
the judge or his friends; all of these have been 
included among the charges on which judges have 
been sought to be impeached. 
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be administered privately. A trial or hear- 
ing would seldom be necessary unless re- 
moval were contemplated; it would be ex- 
tremely undesirable to try publicly every 
minor charge which might be laid to the ac- 
count of some overstrained judge. Perhaps, 
it would even be advisable, in case of private 
complaint, for the supervising judge simply 
to acknowledge receipt of the complaint, with 
a statement that it would receive his atten- 
tion, but without indication then or later 
whether action thereon were taken or contem- 
plated. With proper safeguards against pub- 
licity, there is no reason to suppose that the 
dignity or authority of the federal bench 
would suffer from an occasional word of 
admonition. And yet, within the judicial 
ranks the fear of admonition should surely 
operate as a check on improprieties and 
abuses of power. 

(3) Legal and Constitutional Questions 
Connected with This Proposal 


The Constitution says nothing about super- 
vision over federal judges, but it is certainly 
not permissible to deduce an implied prohibi- 
tion of supervision from the mere omission 
to provide expressly therefor.® Rather, it 
seems that one of two positions must be 
taken: 

(a) That supervisory authority is by im- 
plication vested in the Supreme Court by the 
Constitution itself, and hence no statutory 
warrant for the exercise of such authority 
is necessary, or 

(b) That supervisory authority can be 
conferred on appropriate judicial agencies, 
but does not belong to any particular agency 
apart from legislation. 

(a) The first position—that the supreme 
court already possesses supervisory authority 
over inferior federal judges—expresses what 
is probably the correct view. The court of 
king’s bench in England, representing the 
king as the fountain of justice, always as- 
serted and still asserts supervisory authority 
over the conduct of inferior judges..° With 





9The existence of a common law supervisory 
power (see note 10, infra) together with the need 
of such a power today, suffices to refute an implied 
prohibition of supervision by the Constitution. It 
would be a decidedly arbitrary implication which 
would deny an essential disciplinary power simply 
because it did not happen to be mentioned in a 
general instrument like the Constitution. The 
Constitution serves merely to define the frame- 
work of government; it leaves much to implica- 
tion or legislative enactment. 

Neither does the good behavior tenure clause, 
nor do the clauses which vest the power of im- 
peachment in the House of Congress, impliedly 
prohibit the exercise of supervision. The effect of 
these clauses is to be discussed fully in Part III 
of this paper. It will there be shown that these 
clauses do not stand in the way of the removal 
of unfit judges by judicial agencies; a fortiori, 


they offer no obstacle to supervision by the like 
agencies. 

10 The “court of Kings Bench, by the plenitude 
of its power, exercises a superintendency over all 
and may grant an attachment 


inferior courts, 
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this precedent in mind, it can fairly be said 
that supervisory authority is a common law 
attribute of a superior, or at least of a su- 
preme, court; it can be said that supervisory 
authority is an inherent part of supreme ju- 
dicial power; it can be said that the exercise 
by our supreme court of supervisory authority 
over the conduct of inferior federal judges 
requires no other warrant in the constitution 
than the grant to it of the supreme judicial 
power. Supreme judicial power, according 
to this view, includes supervisory authority 
over all the organs through which the work 
of the judicial branch is performed.  Su- 
preme judicial power carries with it this wide 
supervisory authority, just as a grant of ju- 
dicial power simpliciter carries with it power 
to supervise the conduct of subordinate ju- 
dicial and ministerial officers, and the power 
to admit, to supervise, and to disbar attorneys, 
and power to enforce orders by commitment 
for contempt. Our supreme court is repeated- 
ly contrasted by the constitution with other 
federal tribunals as supreme to inferior,’® the 
supreme court is manifestly intended by the 
constitution to exercise through its appellate 
jurisdiction an important supervisory control 
over the work of all the judiciary branch.’® 
These grants of power, in view of the need 


against the judges of such courts for oppressive, 
unjust or irregular practice, contrary to the ob- 
vious rules of natural justice.’”’ BACON Apr., Offices 
and Officers (N). To the same effect, 2 HAWKINs, 
PLEAS OF THE CROWN (6th ed.) Ch. 22, sec. 25-27; 
4 BLACKSTONE, COMMENTARIES 284; 7 HALSBURY’S 
Laws OF ENGLAND 296, sec. 636. The Court of 
Star Chamber, during the period of its existence, 
asserted authority of similar character; and when 
that court was abolished, this supervisory power, 
along with the other judicial powers of the Court 
of Star Chamber, was conferred on the Court of 
King’s Bench by statute. Fox, “The King v. 
Almon,” 24 Law Q. Rev. 184, 266, 272; and “The 
Summary Process to Punish Contempt,’ 25 Law 
Q. Rev. 238, 354, 362-67. 


11 In Burton v. United States, 202 U. S. 344, 
397, Mr. Justice Brewer speaking for himself and 
White and Peckham, JJ., takes the supervisory 
power of the Supreme Court for granted: “This 
court has a supervisory control of the lower fed- 
eral judicial tribunals.” However, the question of 
judicial supervision was not, involved in this case. 
In Cooke v. United States, 267 U. S. 517, 539, the 
action of a district judge who had imprisoned an 
attorney for contempt on account of an offensive 
letter which the latter had written to himself, 
was reversed by the Supreme Court because the 
district judge had proceeded summarily and had 
not allowed the attorney an opportunity to be 
heard. In its opinion, the court took occasion to 
say, “All of such cases, however, present difficult 
questions for the judge. All we can say upon the 
whole matter is that where conditions do not 
make it impracticable or where the delay may not 
injure public or private right, a judge called upon 
to act in a case of contempt by personal attack 
upon him may, without flinching from his duty, 
properly ask that one of his fellow judges take 
his place.” This suggestion to an inferior judge, 
as to the proper way of exercising his power 
to punish for contempt, serves to illustrate the 
kind of control which is herein advocated. The 
Supreme Court in this utterance hardly meant 
to declare a rule of law; it meant rather to 
State what is considered to be the correct 
line of judicial conduct. See Rose, FEDERAL JURIS- 
DICTION AND PROCEDURE (3d ed.) sec. 30. 

15 Art. I, sec. 8; Art. IIJ, sec 1, 


16 Art. III, sec, 2, 
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for supervision pointed out in the last section 
and in view of common law precedents and 
analogies just mentioned, afford sufficient 
basis for implying authority to supervise the 
conduct of inferior federal judges.'? 


An implication of supervisory authority 
within the judiciary branch is also sustained 
by analogy to the implied supervisory au- 
thority of the chief executive over his in- 
feriors in the executive branch. No express 
power of supervision over his inferiors is 
conferred on the president. His supervisory 
power is implied because the executive power 
is vested in him, because he is charged with 
the faithful execution of the laws, because 
historically the king as the head of the execu- 
tive in England has supervisory power, and 
finally, because supervision is necessary in 
order to carry on the work of the executive 
branch effectively.’* Parallel reasons support 
an implication of supervisory authority over 
the work of the judiciary branch. The com- 
mon law precedents for supervision and the 
need for supervision within the judiciary 
branch have already been mentioned. To be 
sure, the president’s responsibility for the 
executive branch is predicated partially on the 
fact that the whole executive power of the 
United States is vested in him. The judicial 
power is not vested in a single organ of gov- 
ernment as is the executive. The judicial 
power is divided between the supreme court 
and inferior courts to be established by con- 
gress. However, the supreme judicial power 
is expressly vested “in one supreme court.’’!” 
This grant of power is single. And the grant 
of supreme power, considered in connection 
with the relationship of supreme to inferior, 
repeatedly mentioned by the constitution, 
“makes a case” no less strong in favor of 
the supreme court’s general responsibility for 
the working of the whole judiciary branch. 

Supervisory authority is not the same thing 
as appellate jurisdiction, If supervisory au- 
thority belongs to the supreme court at all, 
it is an authority general in scope and not 
restricted to the correction of judicial mis- 
conduct occurring in matters which come be- 
fore the supreme court for review. As the 
matter was once put by Mr. Justice Brewer 
of the supreme court speaking of its super- 
vising control over the lower federal tri- 
bunals: “We are interested in seeing that full 


17A power of disciplinary removal 
logically justified on similar grounds; supervision 
seems, indeed, to lead necessarily to disciplinary 
removal in case of extreme or persistent miscon- 
duct. But it would be unsafe to base the two 
powers on exactly the same grounds; there are cer- 
tain constitutional difficulties involved in removal 
which are not involved in supervision. The basis 
for a power to remove unfit judges will be stated 
in Part III of this paper. 

18 Myers v. United States, 272 U. S. 
therein cited. 


19 Art. III, sec. 1. 


might be 


52, and cases 
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justice is done in all cases therein.”*° The 
very reason for implying supervisory author- 
ity demands an authority of this scope. In- 
deed, the need for a supervisory check is most 
felt in just those matters which do not, in 
the normal course, pass under the scrutiny 
of the supreme court on review. Although 
supervisory authority and appellate jurisdic- 
tion are related aspects of the supreme court’s 
general responsibility for the working of the 
judicial system, the purposes of the two forms 
of control over the work of inferior tribunals 
are different; and the one should not be the 
measure of the other. Appellate jurisdiction 
is exercised with the object of securing exact 
justice to the individual litigant in the par- 
ticular case; it affects the decision of the 
judge and not himself personally. Super- 
visory power on the other hand, is intended to 
be not specifically corrective, but rather cor- 
rective in a general sense; it is based on the 
the public interest in the correctness of ju- 
dicial demeanor rather than on the individual 
interest in the correctness of his decision. 


To cite some close analogies,—supervision 
over officers of the court extends beyond the 
case on review ;?* courts protect their officers 
on all occasions;?* courts, through their 
agents, protect their members at all times ;** 
and the courts of the United States are pre- 
pared to punish an attorney on account of 
misconduct toward a client on any occasion, 
or for misconduct directly affecting another 
federal court, or a state court. As the su- 
preme court itself said in affirming a pro- 
ceeding by which an attorney had been dis- 
barred by a district court for participating in 
a lynching (quite unrelated to any matter 
then pending before that court) “The courts 
ought not to hesitate * * * to protect them- 


20 Burton v. United States, 202 U. S. 344, 397 
(dictum in dissenting opinion; point not involved 
in decision). And see Rex v. Davies, [1906] 1 
K. B. 32, 47-48: The King’s Bench Division recog- 
nized in no uncertain terms its general responsi- 
bility for the work done in an inferior court. The 
case involved specifically the question whether the 
King’s Bench Division had power to punish by 
attachment the editor of a newspaper who pub- 
lished an article calculated to interfere with the 
proper disposition of a case then pending in an 
inferior court. The King’s Bench Division decided 
that it had this power. The decision is of peculiar 
interest, first, because the Court had no exact 
precedent for its conclusion and based its conclu- 
sion on principle; and second, because the Court 
declared, as the governing principle of its decision, 
that the King’s Bench Division is responsible for 
the effectiveness of inferior courts on all occa- 
sions, and based this conclusion on the authorities 
asserting the power of the King’s Bench to “ad- 
minister correction” to inferior judges. 


22 See authorities cited note 12, supra. 


23 Ex parte O’Neal, 125 Fed. (C. C. A.) 967 
(trustee in bankruptcy); In re Maury, 205 Fed. 
(C. C. A.) 626 (contempt of a jury); In re Per- 
kins, 100 Fed. 950 (United States Commissioner). 
And see Freeman _v. Howe, 65 U. S. (24 How.) 
450; Ableman v. Booth, 62 U. S. (21 How.) 506; 
2 WARREN, THE SUPREME COURT IN THE UNITED 
States History, 532-540; 3 id. 54-71. Cf. Rex v. 
Davies, [1906] 1 K. B. 32, 47-48. 


24See Cunningham v. Neagle, 135 U. S. 1. 


selves from scandal and contempt, and the 
public from prejudice, by removing grossly 
improper persons from participation in the 
administration of the law.” And further de- 
clared that this attorney had evidenced “such 
an utter disregard and contempt for the law 
and its provisions, which as a sworn attorney 
he is bound to respect and support, as shows 
him to be totally unfitted to occupy such a 
position.”*® Surely proper conduct by district 
and circuit judges on all occasions is not less 
important to the orderly administration of 
federal justice than the like conduct of at- 
torneys admitted to practice before these 
courts. 


(b) However, the second position proposed 
above—that supervisory authority can, by 
statute, be vested in appropriate judicial 
agencies—would seem to be quite unassail- 
able, even if it should not be conceded that 
the supreme court has inherent power to su- 
pervise the conduct of inferior judges. The 
orderly operation of any judicial system re- 
quires that judges exercise a variety of ad- 
ministrative functions as well as those which 
are strictly judicial. Certain administrative 
powers have already been shown to be in- 
herent in the grant of judicial power; to wit, 
the supervision of court officers, the admission 
and supervision of attorneys, etc. Other ad- 
ministrative powers have been conferred on 
the courts by congress under its authority to 
“make all laws necessary and proper for car- 
rying into execution” the powers vested in 
the judicial branch. The most striking 
powers of this sort (in fact, they might al- 
most be called quasi-legislative powers) are 
the rule-making powers conferred on the 
supreme court and the inferior federal courts. 
Then there are the statutory powers of the 
chief justice and the presiding circuit judges, 
to designate judges for service outside of 
their normal districts and circuits. And 
since 1922, the Chief Justice and the presiding 
circuit judges under authority of statute have 
undertaken through annual conferences to 
expedite and regulate the disposition of busi- 
ness in the federal courts.*? All these powers 
have either been upheld by the supreme court 
or else their validity has been tacitly recog- 
nized by exercise.** These powers are all 
predicated on one general need, viz, the need 
for administrative control and direction over 
the work of the judiciary branch. The same 
need, and these legislative precedents, would 
amply warrant a statutory grant to the su- 


26 Ex parte Wall, 107 U. S. 265, 288. 


8242 Stat. 837 (1922). Discussed in FRANK- 
FURTER AND LANDIS, BUSINESS OF THE SUPREME 
CourT, 217 et seq. 

83 As to the effect of the exercise of a power 
upon the question of its constitutional validity, 
see Stuart v. Laird, 5 U. S. (1 Cranch) 299; 1 


WARREN, THE SUPREME CouRT IN UNITED STATES 
History 269-272, and authorities cited in Part I 
of this article, 28 Micn. L. Rev. 493-8. 
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preme court of power to supervise the per- 
sonal conduct of district and circuit judges. 

The writer has already said in discussing 
the need for supervision under the last topic, 
that supervision over inferior judges can be 
best exercised by the chief justice and the 
presiding circuit judges.** If statutory au- 
thority to supervise is conferred, there is no 
reason why it should not be conferred on just 
these judges. The statute providing for an 
annual conference of the chief justice and 
the senior circuit judges, and the statutes pro- 
viding for the designation of judges, are 
approved precedents for vesting administra- 
tive-judicial powers in them. On the other 
hand, if supervisory power is to be regarded 


as an inherent power of the supreme court, 
doubtless the supreme court can likewise, by 
rule, place the primary responsibility for su- 
pervision in the same functionaries.*® The 
need for efficiency in judicial administration 
which is the basis for implying the power it- 
self, also justifies the exercise of this power 
through the chief justice and the presiding 
circuit judges, if that is the most effective 
way of exercising it. 

Note—The final part of this notable study 
of the federal judiciary, dealing with the re- 
moval of unfit judges in the district and cir- 
cuit courts, will appear in the October num- 
ber of the Journal. 


Public Need Spurs Bench and Bar 


There is no person more foolish than the 
lawyer or judge who deplores present day 
trends in society and government and yet 
gives no real support to the work which only 
the bar and the bench can do. We are living 
in a period of disillusion and skepticism, of 
vociferous complaints and dubious reforms, a 
period withal that presages greater changes 
than our generation has yet experienced. The 
swift changes in our manner of life have 
caused confusion. A new interpretation is 
being accorded the anachronistic statement 
that ours is “a government of laws and not 
of men.” We are groping for a better order 
in administration, for a government that per- 
mits the best citizenship of our Republic to 
perform responsible work rather than merely 
stand on the sidelines and watch the game. 
We are harassed by the unfitness of pioneer 
systems to cope with present problems. But 
we are not bankrupt in citizenship, in poten- 
tial leadership, in hope. 


It would be difficult indeed for anybody to 
express in a few paragraphs the opportunity 
which has opened to the bench and bar so 
clearly as did Chief Justice Taft in an ex- 
temporaneous address to the Conference of 
Bar Association Delegates a few years ago, 
which is quoted below: 


“The bar if organized, is an enormous in- 
strument for the cultivation of proper public 
opinion with reference to subjects which are 
normally within the field of the bar and the 
bench, and it should be a part of the duty 
of every lawyer to see to it that he makes 
that influence as strong as possible by organi- 
zation and by contributing to organization. 


84See p. 727, supra. 
25 The Supreme court might, of course, require 
supervision to be exercised subject to its approval. 





That, I think was the idea of Mr. Root, and 
the idea of your present chairman, in doing 
what has been so effectively done in bringing 
about this organization, and meetings like 
this. It has been my great good fortune to 
have been in London for three weeks this 
summer. I tried to estimate the cause for 
the influence which the English Bar exercises 
over legislation, and especially laws calculated 
to make the administration of justice effective. 


“Of course there is a very great difference 
between our bar and the Bar of Great 
Britain, from the fact that the law officers of 
government are by their system necessarily a 
part of the majority in the House of Com- 
mons and a part of that majority who usually 
control in measures looking to the improve- 
ment of judicial procedure. And, in the 
House of Lords, the law lords—those who 
are Lords of Appeal in ordinary, the retired 
chancellors and the acting Lord Chancellor— 
are all members of that body, and can take 
direct part in the framing and introduction 
of measures for the betterment of judicial 
procedure. 

“Thus, we see, the bar is directly repre- 
sented by their own leading members in that 
body which makes the law of procedure and 
determines the machinery for doing justice. 
Then, too, they have the four Inns of Court, 
from one of which every lawyer who comes 
to the bar must be called. These institu- 
tions, coming down from a time so remote 
that their origin is not distinctly known, ex- 
ercise an influence which makes for the bet- 
terment of everything that the profession is 
interested in: in the administration of justice, 
in the maintenance of the character of those 
who are barristers—because they exercise a 
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very strict discipline upon their members— 
and in the suggestions of needed reforms. 

“Now we haven't those things. You can’t 
build up overnight an institution of six hun- 
dred years’ standing, but you can frame or- 
ganizations which shall represent the best 
opinion of the bar, and those organizations, 
gentlemen, only continue to represent the best 
opinion of the bar when the members of the 
bar regard it as their conscientious duty to 
take active part in the conduct of those or- 
ganizations. 

“In pleading for such organizations we are 
not pleading for ourselves. We can get 
along; but it is in the interest of the public 
that these organizations should influence pub- 
lic opinion for the betterment of the adminis- 
tration of justice. 

“Gentlemen, the bar is on trial. I do not 
wish to say this is a crisis, that we have 
reached a parting of the ways, because that 
is too often said on too many occasions. We 
are working along and we are hoping for 
better things. We can improve only step by 
step, but certainly we can improve if we will 
only build organizations which shall assist 
those who strive to make things better, for 
I accord that desire to legislatures and to 
Congress. Help them by formulating a real 
public opinion of the bar through organiza- 
tions so constituted that we shall have the 
right to say that they represent the full, clear, 
forcible opinion of that branch of the com- 
munity engaged in the administration of the 
law—the bench and the bar. 

“T believe it is the business of the bench 
to come close to the bar in matters of this 
sort. I know there are those who think that 
judges should hold themselves in an isolated 
way on every subject and only decide the 
cases that come before them; but I do not 
agree with that view. I think a judge may 
take an interest in matters of legal reform 
and may be active in respect to it without in 
any way demeaning himself or interfering 
with the dignity of his office. It certainly 
does not interfere with the weight of the 
testimony of a witness that he knows some- 
thing about the subject of which he is talking, 
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and that he knows it not from the mere the- 
oretical side, but from actual practice and 
from daily contact with the operation of the 
machinery that has been furnished by the 
legislature for the doing of justice to all mem- 
bers of the community.” 


The Business Side of Justice 


To these words of good sense and right 
feeling may appropriately be appended an 
excerpt from the president’s address to the 
Wisconsin State Bar Association made by 
Chief Justice John B. Winslow, who likewise 
believed that a judge could be active in re- 
spect to legal reform without demeaning him- 
self. 

“While the administration of justice is not 
a business in the commercial sense but rather 
a high and noble vocation, nevertheless it has 
its business side. It is one of the most im- 
portant business concerns of life that there 
should be governmental agencies where the 
citizen may freely apply and obtain peaceable 
and speedy redress of his wrongs or enforce- 
ment of his rights. If there be no such 
agencies then the words right and wrong 
mean little so far as this world is concerned. 
We should not be niggardly in our expendi- 
ture of the money which is necessary to 
properly maintain such agencies; on the other 
hand we ought to get the worth of the money 
spent upon them. There should be results 
to show; there is no reason why courts 
should be operated in defiance of all rules 
of economics any more than that schools or 
other public institutions should be so oper- 
ated; indeed there is no good reason why 
courts any more than any other business in- 
stitution should be operated on incorrect eco- 
nomic principles. I do not mean that justice 
can be administered in the same way that 
groceries can be sold, but I do mean that 
there is no more excuse for multiplication of 
officials and employes, duplication of machin- 
ery and expense, waste of time and failure 
to utilize special talent in the business of ad- 
ministering justice any more than there is in 
the business of selling groceries.” 


What Free Institutions Need 


The calm reformer—broad, well-poised and highly informed—is a neces- 
sary factor in a democracy. Much of modern progress is distinctly traceable 
to such personalities. The narrow, inflammatory radical serves merely as an 
irritant, producing heat where light is needed. In absolute and semi-absolute 
states such individuals, by their fiery spirit, may kindle a successful insurrec- 
tion and thus accomplish a result which can not otherwise be attained. In 
democracies, where legislation is the reflection, not of royal or oligarchical 
but of public sentiment, they hinder, rather than help, by their intemperate 
zeal, the causes they espouse.—Charles Kassel. 














The Work Done by Judicial Councils, IV" 


By the Hon. Jacon C. RuppeNTHAL 


Virginia 

Minutes of the Judicial Council for the 
state of Virginia, meeting of December 17, 
1930, appeared in a pamphlet of 13 pages 
early in 1931. Contents, personnel and com- 
mittees are followed by the text. The chief 
justice of the supreme court of appeals, as 
chairman, opened with an historical resume, 
stating that the original act of 1926 provid- 
ing a very large body had been repealed by 
Acts of 1930, p. 788, chapter 355 to substitute a 
Judicial Council of nine members consisting 
of three circuit court judges, two other judges 
of courts of record, and four practicing at- 
torneys at law. 

The chief justice suggested four commit- 
tees, approved the system of present inter- 
change of trial judges so as to relieve con- 
gestion, and proposed that “the only legal 
publication in the state” carry a standing 
invitation that attorneys and public point out 
defects in the administration of justice in 
Virginia. He stated that in the past few 
have come forward with ideas for considera- 
tion of bodies working for improvement. 
The work of the state board of law examin- 
ers should be remunerated by the state. 

After desultory discussion of the time al- 
lowed to attack a will after probate ex parte, 
the Council adjourned until April. The text 
of the creative act follows in two pages. The 
law requires reports to the assembly and the 
supreme court. 


New Jersey 


The first report of the Judicial Council 
of New Jersey indicated that a suppicment 
would be issued. This appeared .\pri! 15, 


1931. A synopsis of eleven bills was given. 
These were prepared and offered in the 
legislature. The original report having 


noted a great increase of cases filed in 
trial courts of several kinds, the supreme 
court amended 4 rule whereby cases not 
made ready for trial promptly shall be dis- 
posed of at once where no good reason ap- 
pears for delay. 

In the pamphlet of 23 pages, twelve ap- 
pendixes give the text of the ameliorative 
bills drafted, eleven in number and appendix 
L, rule 103 of the supreme court to provide 
for non-suit in all supreme and circuit courts 
when cases are not ready for trial. Where 
existing laws were to be amended the drafts 

* This article supplements one appearing at page 
15 of the preceding number of the JourNAL. The 


author was until recently secretary of the Kansas 
Judicial Council. 


bracketed present matter that should be re- 
pealed and underlined new matter proposed. 
This affords excellent opportunity to compare 
the two. 

The ends to be attained by proposed legis- 
lation were: to forbid common pleas judges 
in cities above 300,000 population to practice 
law, and to require all their time at their 
judicial duties; to require the chief justice to 
assign circuit and common pleas judges to 
counties needing help on congested dockets; 
to have the trial judge rule on motions for 
new trial; to relieve supreme justices from 
holding trial court in smaller counties; to 
enable the successful party to consent to has- 
ten appeals; to provide for interchange on 
assignment by the chief justice of judges of 
various lower courts; to restrict district 
judges to judicial duties; to require juries to 
be demanded promptly or denied; and raising 
the fee taxed for jury; to make all district 
courts county courts; to provide a jury com- 
missioner; to oblige judges and clerks and 
all officials having any connection with legal 
business to furnish without charge to the 
judicial council information as to court busi- 
ness. 


California 


The Third Report of the Judicial Council 
of California, has been published, in 1931. 
There are 11 pages and sixteen inserts. The 
first 19 pages contain, after the personnel and 
summary of contents, a terse report compris- 
ing part one. Former reports are referred 
to. Continued congestion in courts is found 
despite assignments of judges and full utiliza- 
tion of man-power on the bench. Rules for 
the superior courts were adopted by the 
Council in 1928. At bar suggestion revision 
was effected in 1929, and observance gen- 
erally has followed throughout the state. 
Rules were prepared also for other courts. 
A cooperative committee of the state bar was 
named in 1929 which has aided the Council 
in various labors. The appropriation for 
support has been used chiefly to expedite 
judicial business and equalize the work of 
the judges. Compensation is adjusted for 
judicial service to assignments. The outlay 
therefor is detailed for two fiscal years 
separately 

A list of judges of the superior court serv- 
ing pro tempore on the district courts of 
appeals is set out for three years, with num- 
ber of published opinions written by each. 
Disbursements to such courts are shown. As- 
signment of judges is considered at some 
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length, and a falling off noted, with reasons. 
Part two, pages 23 to 85, contain the report 
of the work of Judge Harry A. Hollzer as 
research director. Recommendations are to 
enlarge summary judgment procedure to 
apply in other courts, to provide for various 
admissions of papers and facts before trial 
‘to save time and expense, to disclose fully all 
claimed errors on motion for new trial, “to 
avoid buffeting of litigants from court to 
court,” to simplify and lessen cost of appeals, 
and to meet the situation where transcript of 
testimony cannot be secured because of 
death, absence or incapacity of court reporter. 
Recommendation is made for a director of re- 
search to succeed Judge Hollzer, who has 
been appointed to the federal bench. The 
State Bar, the Bureau of Public Administra- 
tion, the School of Jurisprudence of the 
University of California wish thereby to co- 
operate for extensive research into various 
problems in the state relating to the adminis- 
tration of justice, at the State University, 
Stanford University and the University of 
Southern California. 

Part two sketches the survey of business so 
far made. The superior courts are discussed 
with disparities among them, changes in vol- 
ume of litigation, amount disposed of, trans- 
fer of judges, status of trial calendars. Ap- 
peals to the superior court, especially of Los 
Angeles County, are given special attention. 
Congestion is noted. Improvement in the 
trial of criminal causes is noted, and espe- 
cially the trial without jury upon waiver 
under a new constitutional provision in 1928. 
The only two municipal courts are examined 
in detail as to work. Other inferior courts 
receive attention. A great increase of ap- 
peals is noted. Revision of appellate practice 
is urged as necessary. The VU. S. supreme 
court and various states are pointed to as 
having better appellate procedure. 

This report of the condition of judicial 
business in California calls attention to the 
need for ceaseless research. Co-operation of 
bench, bar, press and business organization is 
essential to permanent improvement in the 
administration of justice. Details are given 
of the Cleveland plan for management of 
trial courts. Improved probate practice and 
domestic relations procedure as well as in- 
sanity proceedings are considered with note- 
worthy examples. Pooling trial jurors for 
several courts is explained. 

The recommendations of legislation and 
the fate of bills to this end are stated. In 
1929, of fifty proposed bills, 36 were en- 
acted, some however drastically amended. 
Late in 1929 the state bar named a judicial 
council committee who worked with the 
Judicial Council in drafting legislation on 
several subjects. These bills were printed in 
issues of the State Bar Journal, and in Sep- 
tember, 1930, a bar plebiscite was conducted. 
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To aid in this a supplement to the State Bar 
Journal was published in November, 1930, 
giving text, purpose and nature of the meas- 
ures, with blank ballots. ‘The bills were ap- 
proved by a majority of those voting, nearly 
all by two to one, or more. 


A synopsis of these jointly prepared bills 
is given. The matters treated are: summary 
judgment, admissions, new trial and appeal, 
pleading written instruments, change of 
place of trial, regulating trial calendars to 
settle issues before trial, civil jurisdiction of 
municipal and of justice courts, appeals civil 
and criminal to superior courts. 


The two movements for developing pro- 
cedure by rule of court, and for administra- 
tive progress through judicial councils are 
compared. The entire lack of centralized 
responsibility is stressed and the alternative 
of leading toward better things or of being 
driven to improvement by laymen. Judge 
Hollzer closes the report with observations as 
to future effectiveness. 


A few of the appendixes are in such form 
as to occupy the ordinary printed page of the 
third report. But many others require in- 
serts two or several times as large as one 
page of the pamphlet. But Appendixes K, L 
and M are nearly two feet square. Appen- 
dixes A to I relate to the superior courts of 
the entire state. For the fiscal years 1929 and 
1930, these tables take up respectively: ordi- 
nary civil cases, felonies, misdemeanors, civil 
appeals from inferior courts, also criminal 
appeals, domestic relations, probate and mis- 
cellaneous including juvenile, insanity, natu- 
ralization, dissolution and change of name. 


Appendix I gives the status of trial calen- 
dar in superior courts on September 8, 1930. 
Appendix J shows municipal and small claims, 
Appendix K shows municipal, police and city 
courts, criminal cases. Appendix L gives 
civil and small claims of justice courts. Ap- 
pendix M, in two large sheets, presents crim- 
inal data for justice courts. All these are 
for two years 1929 and 1930, respectively. 
Appendix M-2 gives cost of justice courts for 
the year ending June 30, 1930. Appendix N 
gives cases on appeal and uncalendared in 
supreme and district courts of appeals. Total 
volume filed in supreme and appellate courts 
is set out in O, P and Q. R gives business 
disposed of im supreme, and S in appeal 
courts. 


Five appendixes relate to Los Angeles. In- 
serts 1 and 2 give distribution of cases in the 
superior court, and the volume of civil, do- 
mestic relations and Torrens land act cases. 
No. 3 is appeals. No. 4 gives eleven years of 
expenditures, and six years of receipts of 
fees in the superior court. No. 5 shows ex- 
penditures, also fees and fines received for 
municipal courts. Three pages of detailed 


index close the printed report. 





Portland City Club’s Valuable Work 


The Journal is indebted to Mr. MacCormack 
Snow for information concerning important 
work done in the past year by the Portland, 
Ore., City Club. A committee of the club, 
headed by Dr. A. A. Knowlton, and composed 
mostly of laymen, made a lengthy study of 
judicial selection, trial by jury and the rule- 
making authority. Its conclusions were pub- 
lished in the Club’s Bulletin, and this led to 
the appointment of committees by the Oregon 
State Bar Association and the Multnomah 
County Bar Association to study the report. 

As to judges, the committee arrived at the 
following conclusion: that district, circuit 
and supreme court judges should have their 
terms extended to ten years; that they should 
be appointed by the governor from a list of 
three, four or five names for each place; that 
the list should be supplied by a committee 
composed of four members of the State Bar 
Association to be chosen by the executive 
committee thereof, the two presidents of the 
State University and the State College, and 
a seventh member, not a lawyer, to be selected 
by the first six. 

The provision as to retirement is well 
thought out. Judges are to be retired at the 
age of seventy on three-fourths pay if they 
have served twenty years; if for a shorter 
period the retirement salary is to be propor- 
tionate to the time served. Retired judges, 
with their consent, may be called to emer- 
gency service. 

As to juries the report recommends that 
exemptions be greatly reduced and that ex- 
cuses be granted only on the basis of sub- 
sequent service at an appropriate time. Jurors 
are to be selected from the entire voting list 
with a winnowing out of the unfit through 
careful selection. 

As to procedural rules it is recommended 
that the supreme court be given complete 
authority. The state already has a judicial 
council which could assist the court. 

Oregon is an unusual state in the fact that 
the citizens generally are very progressive in 
political thought and the bar is extremely 
conservative. There is doubtless a close in- 
terrelation between these phenomena. But 
on conservative reforms this gap may easily 
be bridged, and the Portland City Club is 
showing the way. 

The plan as to judicial selection is to be 
commended strongly because it combines 
fixed terms of service with appointment; and 
because it limits the executive to appointments 


from an eligible list made up by a non-poli- 
tical body, a majority of whom are lawyers. 
It would seem impossible for the governor, 
even though he makes his appointments serve 
political ends as far as he may, to make the 
mistakes commonly made by the voters oper- 
ating through any system of election ever 
devised. 

The proposal as to retirement and emer- 
gency service and pay proportionate to the 
time served, is in accord with the best thought 
on this perplexing problem. 

The coupling of an appointive system with 
a term of moderate length marks a great step 
in advance. It is true that security of tenure 
is essential to the best judicial service, for 
nothing can equal it in affording political 
independence. This leads many persons to 
hold that tenure for good behavior is equally 
as essential as appointment by a qualified 
officer. But it is submitted that under a 
responsible appointive system tenure would 
inherently possess the security which affords 
independence, because worthy judges could 
rely implicitly on reappointment. The curse 
of our present elective system lies in the fact 
that we oblige incumbent judges to run the 
gauntlet in a field of ambitious aspirants, who 
have much to gain by their candidacy and 
nothing to lose. The worthy judge and the 
public service have nothing to gain and much 
to lose. The public service too often gets the 
worst of this contest. Judges realize this and 
they are not independent unless they are 
especially courageous, and then often their 
independence costs them their careers. 

The fact that, under proper methods for 
expressing its will, the public should, as a 
matter of safety, be permitted to pass upon 
their judges’ services, cannot be ignored, It 
need not be argued here, for it is argued 
everywhere else. The problem is to concili- 
ate this need with expert and _ responsible 
appointment. The Portland City Club has 
made a distinct contribution to existing plan- 
ning. Of course the nominating body could 
be made up in a variety of ways with the 
expectation of having only the best lawyers 
nominated. Appointment from an eligible list 
appears to be the best way of securing re- 
sponsible selection with an appropriate check 
on personal and political interests. 

The suggestions as to jury service conform 
very closely to the principles underlying the 
Cleveland plan, now in execution and prom- 
ising to spread to other states. 








The New Juryman Thinks Aloud 


By Georce S. DaLcety* 


“The startling increase of crime in the last 
decade is due to the fact that our more in- 
telligent citizens have so consistently evaded 
jury service.” This statement was made pub- 
licly time after time by a recent prominent 
state’s attorney. 

Assume that the official quoted was correct 
in his analysis, what inducement does the so- 
called better citizen or busy executive have 
for serving on the ordinary jury, particularly 
in the criminal court? To begin with, it is 
never convenient for people of that type to 
drop their own interests for two weeks or 
more at a stretch. Business routine is dis- 
rupted; they are subjected to inconvenience; 
such service imposes a distinct hardship and 
even a loss. They only consent from a sense 
of duty, or because it is an obligation that 
cannot be avoided. 

What are the impressions of a business man 
when called to court to serve as a juryman? 
As the play unfolds he gains a distinct idea 
that a man of more than average intelligence 
has little chance of being accepted for jury 
service. 


A university staff member was recently im- 
panelled. He was kept coming day after 
day for his two weeks’ term without ever 
getting close to serving. Near the end of his 
term, one of the lawyers frankly told him 
that the minute he mentioned that he was 
connected with a university, there was no 
chance of his being accepted on any case. 

Our new juryman announced to his business 
associate that he had been summoned to serve, 
and that associate, wise in the way of the 
court, said: “You needn’t worry about hav- 
ing to serve. They don’t want men who have 
even the semi-intelligence that you are sup- 
posed to have.” 

A prominent executive was called to service. 
He actually got into the jury box and was 
asked if he could conscientiously and with- 
out prejudice render a verdict according to the 
evidence as presented. He replied, “I shall 
do the best I can.” The judge asked, “What 
do you mean—the best you can”? He replied 
in effect: 

“T shall listen to the evidence and try to 
form a conclusion free from prejudice or bias, 
but I shall be confronted by witnesses with 
various degrees of interest in the case, even 
that of self-preservation. I shall have to judge 
between interested and disinterested testimony, 
truth and even falsehood in spite of oath. I 
shall be subjected to a barrage from opposing 
counsel of all of the eloquence they have. 


*Of Northwestern University, Evanston, Ill. 


too much. 


Each will place the best construction possible 
on the evidence. Each will resort to every 
possible strategem to impress the: jury with 
the righteousness of his cause, and he will be 
well within his rights in so doing. To say that, 
in the face of all that will be said and done, 
I shall render a verdict strictly on the facts 
and evidence presented, is rather a large order. 
All I can say is that I shall do the best I 
can.” 


One would naturally think that a man who 
was in the habit of analyzing so carefully as 
this man’s statement would indicate, a man 
who would not be swayed by emotions or by 
impressionistic efforts, would be the kind of 
man who would be welcomed on a jury. But 
was he accepted? He was not. He thinks 
He was promptly excused. 

The practice, more noticeably so in criminal 
cases, is to pick jurymen of a low order of 
intelligence on the assumption that, in the 
ratio that they are not trained to think and 
analyze, they will be more easily moved by 
emotional appeal and often by down-right 
bunk. What is the use of having a grief- 
stricken mother weeping on the defense at- 
torney’s shoulder, or the poor wife and baby 
helplessly appealing to heaven for succor, if 
a juryman refuses to let it color his judgment 
as to the evidence presented? 

It is possible that a panel of one hundred 
men can be examined and not one juryman 
be finally accepted, and the judge is power- 
less to interfere. He follows the procedure 
set up by the decisions and the law. He is 
the umpire to see that the game is played 
according to the rules. He has no part in 
making the rules. 

One judge recently excused a jury panel 
and talked to counsel in the following terms: 
“Now we have been here more than a week 
trying to get this jury. The time has been 
reached when it should cease. Counsel should 
cease to excuse men because they don’t like 
the color of their hair, or for some other 
reason that shouldn’t appeal to any one. It is 
certainly a reflection upon the citizenship and 
upon the sportsmanship of the electorate of 
this county, if after all these hundreds of men 
have passed through this court, counsel can’t 
agree upon twelve men who are fair and dis- 
interested. I think it is an infringement upon 
the administration of criminal justice when 
members of this bar will excuse men without 
rhyme or reason.” 

Contrast this with the report of a group of 
American legal investigators as they studied 
the procedure in a murder case in a Canadian 
court. 
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“Both the crown attorney and the defend- 
ant’s counsel had access to the list and had 
investigated the character and standing of each 
prospective juror. There were forty venire- 
men on the panel. They were all called by 
the clerk to assure the court that all were 
present, then the names of all were placed in 
a box from which the names were drawn. 
Only during the time it took the juror to 
walk to the clerk’s desk the crown or defend- 
ant’s counsel could challenge:him. From their 
investigation each apparently knew who would 
be desirable jurors, for as the juror advanced 
from the room behind the counsel they would 
hardly look at him, but just as his hand 
reached out for the Bible he would be chal- 
lenged if not desired. The outstanding fea- 
ture of the trial was that it seemed to be car- 
ried on by the judge and jurors as an investi- 
gation rather than a contest between counsel. 
In fact, counsel seemed to consider their posi- 
tions as assistants to the judge and jury rather 
than antagonists. It took just twelve minutes 
to pick this jury.” 

Our Mr. Business Man answers his first call 
to jury service with a sense of virtue in do- 
ing his duty, and with somewhat of a thrill 
at the idea of serving his state, even though 
he bemoans the interference with his well- 
ordered routine and resents the gloved force 
back of the command. He may be smugly 
proud of himself for being willing, even 
though under necessity, to give up his time 
in this cause. 


Churlish Treatment of Jurors 


He gets to the court at nine-thirty or ten, 
according to his summons, and waits until the 
judge arrives. He is herded around by a 
group of officious court attendants, particu- 
larly in the so-called bull pen, the common 
group from which jurors are drawn for the 
various courts. This is undoubtedly the 
greatest cause of irritation among men of his 
standing. This abuse of power on the part 
of court attendants is recognized not only by 
jury panels, but by judges as well. Here is 
a group of men on the payroll of the state. 
They resent any change in routine and almost 
openly rebel against the judge who works 
overtime or tries to hold evening sessions in 
order to save the time of jurymen on a long 
drawn-out case and at the same time expedite 
justice. They exercise a power and influence 
out of all proportion to their station and 
function. 

What happens if one of these employes be- 
comes so unpleasant or arrogant that a judge 
recommends his dismissal? Immediately this 
man gets in touch with Big Bill Smith of the 
steenth ward who gave him his job for serv- 
ices rendered and Big Bill raises hell. This 
goes for the bailiffs, elevator men, janitors, 
in fact any of the so-called servants of the 
public in and about the courts. Few judges 
care to invite this kind of trouble except when 
unavoidable. So the system goes on. Small 


wonder then that this churlish treatment 
rouses the resentment of men of independent 
position and accomplishment. 

Finally when the stage is all set, as he 
thinks, for action, the clerk calls the calendar. 
The principal activity seems to be that of the 
judge granting continuances in case after 
case. One man’s impressions of service were 
about as follows: 


First morning, eight cases continued to later 
dates with many wordy bickerings between 
opposing lawyers. He learns from the discus- 
sion between the judge and the learned counsel 
that some of these cases have been continued 
on an average of every two weeks for almost 
two years. The judge mentioned that one case 
had a record of over forty continuances or 
postponements. He learns that during these 
two years the witnesses, in whole or part, 
have appeared each time the case was set for 
trial. He learns that the accused, if charged 
with a crime on which he might be committed 
to bail, appeared each time; or if he was 
unable to furnish bail, or was charged with 
a crime which was not bailable, had remained 
in jail during this period. Two who came up 
this first morning had been in jail from four 
to six months. If the accused is finally ac- 
quitted, he has served all of this time in jail 
for a crime of which the law finally says he 
is innocent. If guilty, he has served these 
months in addition to the sentence imposed, 
which may or may not be considered at the 
discretion of the judge. Of course there is 
in some, if not all, states, a law dealing with 
jail delivery—to the effect that if a man is 
not brought to trial within a certain number 
of terms of the court, usually covering a 
period of three or four months, he is auto- 
matically set free. This, however, can be 
extended by agreement. 


Speedy Justice a Lost Cause 


Much has been written and spoken regard- 
ing speedy justice as the greatest deterrent 
of crime. Our juror gains the impression 
that speedy justice may be a mouth-filling 
phrase, but in reality is a lost cause. He may 
not be able to say what are the causes for 
delay, how justifiable they may be, but he 
learns at least some of the more apparent 
excuses. Our juror hears among others the 
following: The accused is out on bail and 
cannot be located. The judge asks what steps 
have been taken to apprehend the accused and 
the replies are vague. The judge asks where 
the bondsman is, and the answer is that they 
cannot locate him. In one case, the judge 
reached for a telephone book, found the name 
and address corresponding to that on the bond, 
and said to the bailiff, “Call that number. If 
he is the right party, tell that bird that unless 
he appears in court in twenty minutes a 
$5,000 bond will be forfeited—and I don’t 
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mean maybe.” The bondsman in this case 
arrived within the twenty minutes and prom- 
ised the appearance of the accused one week 
later. One juror felt that more action of this 
kind might lessen some of the continuances 
and be a potent factor in getting results. Few 
judges, however, feel impelled to do detective 
work even to this extent, and they should not 
be expected to. This judge might presumably 
be criticised for going beyond his field, never- 
theless this action appealed to the juror’s 
sense of the fitness of things. 

The juror receives an entirely new impres- 
sion as to the seriousness and importance of 
a legal summons. There had been no question 
in his mind when he received the order to 
appear before the court for jury service as 
to whether or not he should respond, but here 
he finds people accused of crime disregard- 
ing summons; professional bondsmen with no 
sense of responsibility; prosecuting witnesses 
who do not appear even though subpoenaed. 
He naturally asks whose job it is to see that 
these people get there when they are wanted. 
He sees that any time a principal in a case 
is absent, it means the loss of time of all 
others who have appeared, as well as loss of 
time of the court, the necessary postpone- 
ments, and the cluttering up and delaying of 
the whole system. 

As nearly as he can figure out, there is a 
responsibility distributed over three organi- 
zations: the sheriff's office, the state’s at- 
torney’s office, and the police force. The 
policeman in whose district the witness or 
principal lives reports “no such address” or 
“has moved” and drops it there, for it is 
then out of his beat; or reports “summons 
left with the landlady” and the judge roundly 
scores him because this does not constitute 
legal service. The state’s attorney’s office 
passes the buck to the police, the police pass 
it to the sheriff’s office, and the sheriffs office 
passes it back to the state’s attorney’s depart- 
ment, and thus the perfect circle is made with 
all of the accompanying delay. This may be 
true only in a comparatively small percentage 
of cases, but as our freshman member of the 
panel listens the impression he gets is that 
it happens too often. 

Other causes for delay which he learns are 
good stock excuses are: counsel has not had 
time to prepare; counsel is appearing in 
another court; an important witness, or the 
accused, or counsel is ill; some one of them 
is out of town, and so forth. 

The result is that inasmuch as the average 
court day is five hours, and an hour has been 
taken to get the calendar fixed, twenty per 
cent of the day has gone with little being 
accomplished. Our embryonic juror senses 
that justice is not so all-powerful, that if one 
knows the ropes he can go quite some time 
without being brought to trial, and that his 
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counsel will see that he has full advantage 
of all the beneficial delays. 

Finally a case is ordered to trial because 
the judge has lost patience with all of the 
requests for postponements. At last there is 
some action in sight, some justification for 
the panel’s presence. The jury is sworn in. 
Certain names are read and certain men take 
their places in the jury box. The procedure 
is seemingly very perfunctory. The state ac- 
cepts them as they come. Our juror is greatly 
surprised at the lack of interest on the part 
of the state. He has always heard that the 
selection of a jury was one of the most im- 
portant steps in winning a case. Ordinarily 
that is true, but in these petty criminal cases, 
commonly called “chicken feed” cases, little 
care is taken. Later he guesses fairly ac- 
curately at the reason for this indifference— 
any twelve men would do as well as any 
other twelve. It rather jolts our juryman’s 
sense of self-importance. The defense elim- 
inates three without apparent cause. This 
process of selection is started about eleven 
o'clock, is completed about a quarter of twelve, 
and court is adjourned for lunch. 

After lunch, counsel make their opening 
statements, present their cases very, very 
briefly both for the state and for the defense. 
This is a murder case. Accused admits the 
killing, but pleads self-defense. The state 
calls two or three witnesses including a police 
officer. The prosecution establishes that a 
man has been killed and that the accused has 
been in the habit of carousing with the de- 
ceased. Half a dozen witnesses are called 
by the defense, including the accused, with 
the result that a prima facie self-defense case 
is established. An element of grim comedy 
is introduced by the defense when it parades 
a group of character witnesses. The state 
makes little effort to cross examine or follow 
up obvious leads. By two-thirty the case is 
all in except for the closing arguments. Both 
attorneys state that their arguments will be 
very brief. 

However, at two-thirty court is adjourned 
until nine-thirty the next day. Inasmuch as 
this is a murder case, the jurors are locked 
up, held incommunicado. They are locked in 
an uncomfortable jury room until dinner time. 
They watch the prisoners in the adjoining 
house of correction and see little difference 
in being in jail and on the jury, except for 
the difference in length of sentence. They 
go to dinner in quarters provided in the jail 
and then they are locked in the jail dormi- 
tory until the next morning. 

At nine-thirty they have had breakfast and 
are in court. Another hour is spent in fixing 
the calendar for that day. This makes it ten- 


thirty. Closing statements by counsel for the 
state and the defense are made, and by eleven 
o'clock the case is given-to the jury to decide. 
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The jury retires and before eleven forty-five 
is ready with its verdict. However, they learn 
that the judge has gone to lunch and will re- 
turn at one o'clock. At one-fifteen they are 
called into court, render their verdict and are 
dismissed for the day at one-thirty. 

The juror compared notes with his asso- 
ciates during his enforced incarceration and 
the composite of their impression of the par- 
ticular case, a trial in which a man’s life hung 
in the balance, was that the state’s handling 
of the case was perfunctory to a degree, that 
the state’s case was poorly presented, or that 
it had little evidence to present. There was 
an attempt in the ten minute closing argument 
to create an impression of guilt but without 
any particular basis. It sounded like forced 
melodrama. The case should not have been 
brought to trial. The accused may have been 
guilty, but the judge’s charge emphasized 
repeatedly that a verdict must be given ac- 
cording to the evidence, that the accused was 
innocent until proved guilty beyond reasonable 
doubt. Certainly more than a _ reasonable 
doubt existed, so the accused, who had been 
four months in jail, was freed. 

The next impression from his analysis is 
that if court had continued another half 
hour the previous day, the case would have 
been finished; the verdict could have been 
rendered within another half hour, and twelve 
men would have been through by three-thirty 
and home for the night, instead of being 
locked up for almost twenty-four hours. 


Jury Serves as a Screen 


Our juror returned the next morning as 
per instructions and heard some more contin- 
uances. A new feature was added when the 
judge nolle prossed a case because he said 
there was no evidence substantiating the 
charge. Yesterday’s jury felt after the case 
they had sat through, that if this one was 
so weak the judge threw it out, it certainly 
was hopeless. The juryman learns, too, that 
it is the exceptional case in which the judge 
does take the initiative and refuses to allow 
it to come to trial. He asks himself why 
are not more cases dismissed before trial? 
The judge and the state’s attorneys must 
realize the weakness of the evidence. They 
undoubtedly do, and they also know that it 
simply means a time-killing waste to bring 
these cases to trial, unless they have a hope 
that, by some hocuspocus not based on evi- 
dence and fact, they can persuade an impres- 
sionable jury to render a verdict in their 
favor. The reason appears to be that while 
the state’s attorney's office is anxious to secure 
convictions and <stablish a record for effi- 
ciency, failing in this, they would greatly 
prefer to have the decision left in the hands 
of a jury and place the responsibility on it. 
Better blame a weakminded, sentimental body 


of men who contribute to the miscarriage of 
justice, rather than to accept responsibility 
for the weakness of the cases. 

Even though occasionally a trial lawyer 
for the state is capable and conscientious, he 
is handicapped because he does not have. back 
of him the capable assistants and investiga- 
tors equal to his opponent’s. 

The result is that the state’s attorney gets 
continuances as often as possible, oftentimes 
in hope of a compromise plea, and brings the 
case to trial when delays are exhausted. It 
is interesting to hear opposing counsel jock- 
eying for the most favorable position. If 
the state has a good case, or the defense is 
minus an important witness, the state’s at- 
torney immediately becomes eager for a 
speedy trial. If the state asks for delay, the 
defense counsel becomes prey to an urge to 
alleviate the distressed condition of his un- 
happy client, and the unconscionable loss of 
time of the court, loss to the state, and so 
forth, and insists on justice likewise in the 
form of an immediate trial. 

Ordinarily, however, the defense is more 
than willing to accept or even to plead for 
delay, for the defense counsel realizes that 
time gained lessens the chance of conviction. 
Prosecuting witnesses lose their enthusiasm, 
get discouraged, move away or die, so time 
is an ally of the defense. 

Our state’s attorney hopes for convictions 
to help his record, and probably he is con- 
scientious in doing his duty, but realizes that 
under the system the fault is not his if he 
fails. He resorts to tricks and plausibilities 
instead of a well worked-up case based on 
evidence, and passes responsibility on to 
others when unsuccessful. 


Futility and Disgust 


Our juror makes his daily appearance at 
nine-thirty; wiggles around on the _ hard 
bench; can’t read; can’t smoke; can’t talk. 
He is held until noon or later, is excused for 
the day, with only occasionally even getting 
as far as the jury box, and then ordinarily 
is promptly excused by one or the other of 
the lawyers. His sense of futility grows each 
day, also his sense of disgust and rebellion. 

Our juror does not shirk necessarily be- 
cause of selfishness or lack of civic duty, 
but feels that he will not be used, or that 
the little he is used does not compensate for 
the loss of time and inconvenience. More 
than that, when he is in the jury room he 
sees how comparatively little the evidence pre- 
sented in a trial may count in the jury room, 
and how much more one man who has force 
of personality or plausibility or what-not may 
swing eleven men, who disagree with him as 
to what is important in the evidence, into 
line with himself, so that a one man verdict 
is altogether possible. He feels that the 
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best results are not obtainable by a jury of 
his peers, but that infinitely better results 
could be obtained if, as in police court cases, 
the judge had power to analyze the evidence 
and render a decision, or really to instruct 
the laymen in his charge. Our juryman 
knows, of course, that this is not allowable, 
and that a judge who showed bias one way 
or another would stand in grave danger of 
having his case reversed. He knows in a 
general way that legal procedure has been a 
gradual evolution to protect the rights and 
property of the individual. He thinks it has 
done this so well that it has set up a lot of 
rules and precedents which defeat its pur- 
pose. In surrounding the individual with a 
cumbersome and intricate means of defense, 
it has worked an injury to the great mass and 
given justice over to the technician and the 
trickster. 


OF THE 


Our juryman feels that the system is faulty. 
Bear in mind that he has had no training in 
legal matters; he is not bound by the prece- 
dent of legal decisions and court practice; 
he is simply a business man and looks at it 
as a business organization. He knows that 
business methods, practices and_ technique 
change to meet the changing conditions. He 
fails to see why legal practice does not keep 
pace with advances in other lines. 

Regardless of all this, when at the end of 
two weeks the juror is finally dismissed, he 
is in a fair way to become bolshevik, and so 
disgusted and irritated that he wants to ad- 
vocate the overthrow of everything that has 
the mark of a government agency. He 
breathes a deep sigh of relief and says, 
“Thank God, that’s over and I am exempt for 
another two years, and longer, if I can fix 
_¥ 


The Depreciation of Decisions 


Just as a nation’s currency may be rendered 
valueless by the unlimited printing of paper 
money, so may rules of law be depreciated 
by countless printed decisions. It takes more 
than eleven hundred volumes to hold our 
American decisions and we are a young na- 
tion. On virtually every controverted point 
decisions may be cited by both sides. 

Two generations ago a great controversy 
was aroused by the ambition of David Dudley 
Field to codify state law. He succeeded to 
a limited extent and his success aroused an- 
tagonism which served to imbue American 
lawyers and law students with an almost 
fanatical reverence for the law of decisions 
and with a very profound distrust of code 
law. 

The opponents of Field doubtless died be- 
lieving they had won a decisive victory. But 
since their day the depreciation of our legal 
currency has proceeded apace. And there 
have been but two significant innovations 
since then. One is the adoption of certain uni- 
form acts—every one a fragment of a code. 
But elsewhere throughout the world, and 
especially in England, codification has been 
resorted to as the true route to an enlight- 
ened body of law. Of course the English law- 
yers do not speak of codification, but they 
have codified to the point that they are now 
largely operating under codes and are no 
longer much concerned with the common law. 

The other innovation lies in the resort to en- 
cyclopedias of law. The encyclopedia becomes 
to a degree necessary as an adjunct to the 
digest and indexes. But what of the ma- 


jority of the legal profession who have access 


to only a very small fraction of the cases 
cited? And what of the courts, both trial and 
appellate, constrained to take shortcuts among 
the multitude of decisions cited? Finding 
the law from encyclopedias and citing it from 
encyclopedias puts us several removes from 
the facts out of which the purported law had 
its growth. Decisions imply facts and unless 
one learns the facts the decisions are doubtful 
guides. 

It was because of depreciation in the value 
of decisions, as well as their contrariety, that 
the American Law Institute was created. 
Obedient to the ingrained prejudice of the 
legal profession it felt constrained to an- 
nounce that it had no intention of writing 
a code, because American lawyers do not 
believe in the efficacy of codes. Its work of 
restating the law will serve a good purpose 
in its groundwork of study, analysis and criti- 
cism. It also affords needed practice in 
drafting. But more will be required before 
the job is completed. 

This comment is inspired by a recent ad- 
dress by Professor Samuel Williston! He 
rallies us to think of legislation as a necessary 
recourse in future times. 


If we were to attempt clarification and con- 
densation of our law by codifying, as has 
recently been done for criminal procedure 
under the American Law Institute’s auspices, 
we would be confronted by two great handi- 
caps; first, the product would be dependent 
upon the action of forty-eight state legisla- 
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tures, and secondly, we lack the draftsmen. 
As to the former difficulty we have the ex- 
perience of the states in accepting the work 
of the National Conference of Commissioners 
on Uniform State Law. This experience is 
not wholly conclusive. It certainly does not 
prove that substantial uniformity is impossible 
when properly promoted. As for draftsmen, 
the National Conference also affords exper- 
ience, but not so convincing as that of the 
Law Institute. It has been made to appear 
that with sufficient money it is possible to 
develop a system of drafting and criticizing 
which regiments the learning of the profes- 
sion. 

Meanwhile, without accepting complete de- 


preciation of our law, and without clearly 
foreseeing the outcome, it behooves us to get 
rid of the traditional prejudice against legis- 
lative processes, and to devise means for giv- 
ing our vast realm of law more certainty, more 
clarity and less bulk. The leading law schools, 
after more or less backing and filling in the 
past decade, are now adapting their facilities 
to the field of legislation. The bar, in time, 
will be made up of men who know much of 
the “welter of decisions”, of the chaos result- 
ing from a body of law based upon single 
instances, and who have less prejudice against 
legislative processes and more need for de- 
veloping them. 


News and Comment in Brief 


A Century Old Rule Held Unconstitutional 


The idea is frequently expressed that the 
judiciary should do what lies within its power 
to improve the administration of justice 
rather than ask the legislature to act. Reli- 
ance on this principle has recently afforded 
the state of Illinois two great improvements 
in criminal procedure. 

It had been previously held that the consti- 
tutional right to jury trial implied that one 
accused of felony could not be tried without 
a jury, at least without legislative authoriza- 
tion to that effect. The decision of the United 
States Supreme Court last year in U. S. v. 
Patton, 281 U. S. 276, evidently led Judge 
Harry M. Fisher, sitting in the Criminal 
Court of Cook County, to believe that the 
Supreme Court of Illinois would take a new 
view of the question. He accordingly made 
the experiment of trying a felony case with- 
out a jury. On writ of error the Supreme 
Court sustained the trial judge. The result 
follows that Illinois now gives prisoners an 
option and is likely to save the time of 
courts materially, as has been the case in 
Maryland and Connecticut. There is little 
need to defend the principle, for the forcing 
of an accused person to be tried by jury is in 
some cases equivalent to a denial of justice. 

More recently Judge Fisher afforded oppor- 
tunity for testing the validity of an act of 
1827 which purported to make the jury in a 
criminal case triers of the law as well as of 
the facts. For over one hundred years this 
perversion of jury trial had been relied upon 
as controlling. The Supreme Court held the 
act unconstitutional. 

This will go far to strengthen jury trial in 
Illinois. One of the strong reasons for em- 
ploying jury trial is that jurors may render 
substantial justice in a deserving case with- 


out establishing a precedent which alters and 
weakens the law itself. So far as this theory 
has validity it will remain operative in Illinois. 
The advantage of the principle which requires 
the jury to take the judge’s statement of the 
law appears to be that it prevents counsel 
from reading to the jury statutory texts and 
opinions construing them. It puts a distinct 
limitation on the power of lawyers to be- 
fuddle the issue and confuse the jury. More- 
over, it enables the court in a proper case to 
direct a verdict of not guilty. 


Catching Up with Kentucky 
Dear Mr. Editor: 


I have just read with interest the article in 
the current issue of your journal entitled, 
“Michigan Leads in Procedural Reform.” 
Permit me to suggest that a more accurate 
title would be “Michigan Leads the Back- 
ward or Common Law States in Procedural 
Reform.” 


I have been for many years a member of 
the bar of Kentucky and | am fairly familiar 
with the civil practice in that state, and from 
your summary of the changes made by the 
new rules in Michigan it seems that the gen- 
eral effect is to conform the practice to the 
simplicity and effectiveness that have char- 
acterized the Kentucky practice for over half 
a century. This is particularly true as to the 
changes made in pleading. Why the common 
counts should be retained at all I do not 
know, but aside from that the rules seem 
to make a system of pleading practically the 
same as that of Kentucky and I presume other 
code states. It is substantially true also as 
to the appellate procedure, where a single 
simple form of appeal, similar to that adopted 
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in the new Michigan rules, is all that I have 
ever known in Kentucky practice. 

In one respect, however, the new rules do 
provide a substantial improvement on the 
practice with which I have been familiar; 
that is, in section 9 of rule 37 permitting 
comment on the evidence by the presiding 
judge. I believe it is generally recognized 
that the adoption of this change in the prac- 
tice of all the states would contribute sub- 
stantially to the administration of justice. 

Yours truly, 
W. Foster Hayes, 


Harvey, Iil. 





Plan to Endow Law Journal 


At a meeting held on December 19 the In- 
diana State Bar Association adopted a resolu- 
tion providing for an endowment fund to be 
used for the support of the Indiana Law 
Journal, an Association publication which has 
been occupying a place of increasing impor- 
tance. The fund is to be raised through do- 
nations, bequests and life memberships and 
is intended to reach the sum of $100,000. 


In a number of bar associations there are 
signs of discontent over a hand-to-mouth 
financing, based upon the smallest possible 
expenditure. Encouragement should result in 
time in bequests on such a scale as to relieve 
all worthy undertakings of bar associations 
and especially the publication of such peri- 
odicals as the Indiana Law Journal. 


Giving Law Students Office Experience 


The Illinois State Bar Association has de- 
veloped a number of activities of great value 
to the profession. In 1930 it promoted the 
location of law students, who had completed 
one year’s work in the State University, in 
offices where they could get acquainted with 
office work during the summer vacation. 
Forty such students were given places and 
the results were so good that this year the 
students of other law schools in the state are 
included. 


Under date of April first Paul O’Donnell, 
chairman of the Committee on Legal Educa- 
tion, addressed a letter to the members of 
the Association, setting out the facts and 
soliciting offers to students. Copies of letters 
from students and their employers (or prob- 
ably we should say preceptors, for there is 
no salary) were enclosed showing that the 
arrangement is one which has proved most 
acceptable to all concerned. The members 
taking students are requested to permit them 
to participate in as many different activities 
as possible. 
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Bar Thankful for Mediocrity 


Mr. Charles C. Burlingham, president of 
the Association of the Bar of the City of 
New York, 1929-30, made this comment on 
the results of their system of selecting judges 
in his president’s address: 

“Even discounting the tendency to laud the 
past, it is fair to say that for one reason 
or another the bench does not command the 
respect it once had; and in New York, as in 
other great cities, the quality of judicial 
nominations has in recent years deteriorated. 
Worse than this, and perhaps a contributing 
cause, our own standards of what constitutes 
a good judge have fallen so that we lawyers 
are thankful if a nominee is as good as the 
average already on the bench, and we only 
hope that those appointed or elected will 
profit by the education which judicial office 
gives them, and in due time may learn their 
job.” 





Waiver of Indictment Allowed in Rhode 
Island 


The Rhode Island legislature this year 
adopted a bill sponsored by the Criminal Law 
Advisory Commission which should result in 
a saving of time in many criminal cases. It 
provides that the respondent bound over to 
the superior court on a felony charge (other 
than murder, rape, robbery and arson) may 
waive the finding and filing of an indictment, 
and stand trial at the convenience of the 
court. There are doubtless many instances 
when a defendant will prefer to avoid tem- 
porary bail or jail confinement and will take 
advantage of this provision. 

The preliminary examination in the lower 
court is so much more useful to the state 
and so much more just to the accused than 
a grand jury presentation, and so well serves 
all needs in routine criminal cases, that it 
has become well established even where the 
constitution or statute requires the interven- 
tion of the grand jury. It has grown up on 
its merits. Where it is employed it makes 
the grand jury of no affirmative value in 
ordinary cases, but nothing can prevent the 
grand jury from being a delay and a stum- 
bling block. The grand jury can serve only 
in cases of public scandal when it is neces- 
sary to piece together the testimony of several 
witnesses and secrecy must be relied upon. 

But this does not imply a need for abolish- 
ing the grand jury. In our larger cities 


grand juries are frequently needed and should 
be available on order of a judge in any lo- 
cality. What is needed is to relieve them of 
ninety-nine per cent of the cases, which take 
up their time needlessly, and concerning which 
they can do no useful thing. 
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A Call for Statesmanship 

As one looks about him at the infinite com- 
plexities of the modern problems of life, at 
the great tasks to be accomplished by law, at 
the issues of life and happiness and prosperity 
involved, one cannot but realize how much 
depends upon the part the lawyer is to play 
in the future politics of the country. If he 
will not assume the role of patriot and states- 
man, if he will not lend all his learning to 
the service of the common life of the country, 
if he will not open his sympathies to common 
men and enlist his enthusiasms in those poli- 
cies which will bring regeneration to the 
business of the country, less expert hands 
than his must attempt the difficult and peril- 
ous business. It will be clumsily done. It 
will be done at the risk of reaction against 
the law itself 

The tendencies of the profession, therefore, 
its sympathies, its inclinations, its preposses- 
sions, its training, its point of view, its mo- 
tives, are part of the stuff and substance of 
the destiny of the country --Woodrow Wilson, 





Befuddled Thinking 

Nothing more indicative of the unwhole- 
some state of public opinion in New York 
toward selection of members of the judiciary 
has appeared than the public comment of a 
Tammany woman co-leader of an Assembly 
district. Referring to reports of large money 
payments for judiciary nominations, Miss 
Annie Matthews, addressing a conference of 
the New York women voters, was quoted as 
follows: 

A vacancy arises for a judge’s position. The 
district leader gets a chance to recommend a 
man for the position of judge at $25,000 a 
year for fourteen years; and if he is a Demo- 
crat here or a Republican in Philadelphia he 
is sure of reélection, so that he practically has 
the position until he retires for age. If some- 
body offered you a thing like that would you 
just say “Thank you” and not leave him a 
present? Would you really be such a rotter? 

Since the alternative to being a “rotter” is 
to do a despicable thing, and in addition to 
render one’s self subject to indictment for 
bribery, we should say that decent people 
would prefer to be put in Miss Matthews’ 
“rotter” class. True, Miss Matthews draws 


a distinction between “a present afterward” 
and “a bribe beforehand.” But her Tam- 
many lawyer friends, some of them brilliant 
fellows, could assure her that this issue was 
fought out more than three hundred years 
ago in the time of Lord Bacon, and our Eng- 
lish progenitors disagreed with her. And 
coming up to date, a former congressman, 
Rowbottom, of Indiana, has just been sen- 
tenced to a year in the federal penitentiary 
at Leavenworth for indulging in similar con- 
fusion of thought as to when a bribe is not 
a bribe—Baltimore Morning Sun, April 17, 
1931. 





The Business of Courts 


We use the same heading that the Chicago 
Daily News used in presenting a communica- 
tion signed by Thomas R. Condon. The writer 
refers to the handling of serious criminal 
cases in Chicago courts as farcical. In re- 
sponse to requests to the “average citizen and 
business man” to take a more active interest 
in governmental affairs, Mr. Condon reports 
as follows: 


“Being interested in one particular subject 
of our courts, the writer, following his usual 
plan of procedure in a business way, first made 
an audit and survey covering a specific period 
of time and a number of cases, and in the 
course of this study discovered what to him 
as a layman and from a business standpoint 
were startling facts. 


“1. None of our courts, Circuit, Superior 
or Supreme courts of Illinois, issues either a 
year book, monthly reports or any data upon 
their operation for the year, either from a 
financial angle, from a unit angle (cases han- 
dled and their classification, etc.) nor from a 
social angle, showing social trends, nor from 
an angle which would reflect the efficiency of 
the present procedure. 


“2. These courts apparently render no ac- 
count of their operations to the people, to the 
higher courts or to their chief justices, other 
than that in a few isolated cases some reports 
are prepared, due to the courtesy of the clerks 
in connection with the United States census 
generalities, and which figures are of little 
specific use. 


“It appears to the writer that without prac- 
tical statistics which show the actual operation 
of our courts from the angles of procedure, 
finance, social trends and efficiency of court 
operations it would be impossible to devise 
ways and means of speeding up our court cal- 
endars, making justice financially possible for 
the average man, insuring prompt action in 
criminal cases before the witnesses have died, 
moved away or the case is forgotten and for 
the cutting down of the cost of administration 
of courts with a resultant lowering of taxes. 




















When Your Case 
Involves the Meaning of 
A Word or Phrase— 


How are you going to find out 
what the Courts have said about it? 


q You can’t make a page to page 
search of the hundreds of volumes 
of reports in search of definitions 
by the Courts — 


q But you can find them all instant- 
ly in “Words & Phrases.” 


Words & Phrases contains over 200,000 definitions by the 
Courts of terms and words actually construed in adjudi- 
cated cases. 


- About one case in every six contains “a 
a “Words & Phrases’’ Definition 
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